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HISTORY OF THE PROCEEDING



This decision sustains, in part, a complaint that Sammie Hale (“Complainant”) filed with the Commission on August 2, 2005 against PECO Energy Company (“Respondent”).  Complainant alleges that other tenants in his building were using the same electric meter he was and that Respondent incorrectly billed him for electricity he did not use.  The Complainant alleges that his landlord refused to allow Respondent’s employees access to the downstairs portion of the property to investigate his allegations.  The Complainant also disputes the amount of his bill and requests that the Commission investigate his complaint at the property where he lived and relieve him of the responsibility for paying the amount billed.  


The Respondent filed an answer and new matter on October 16 2005.  The answer denies that Respondent had improperly billed Complainant for electric service.  The Respondent also alleges that neither Complainant nor the building owner provided access to the property to investigate Complainant’s meter.  Respondent asserts that the Complainant’s final account balance is $1,225.63.  Respondent states that the Commission’s Bureau of Consumer Services (BCS) determined in its decision of June 27, 2005 that the Complainant’s bills were based on actual readings, that the Complainant had the potential for the billed usage and that the billing increases were consistent with seasonal temperature changes.  
I issued a standard prehearing order on October 27, 2005 and conducted a telephonic hearing on November 29, 2005, pursuant to Section 56.174 of Title 52 of the Pennsylvania Code.  52 Pa. Code §56.174.  The Complainant appeared pro se and sponsored no exhibits.  Lisa A. Lutz, Esq., represented the Respondent, which sponsored two exhibits that I admitted into the record.  The initial hearing resulted in a transcript of thirty-five pages.  I issued a briefing order on November 30, 2005, directing the parties to file main briefs on or before January 9, 2006 and reply briefs on or before January 19, 2006.  The briefing order also directed that the record would close on January 19, 2006.  The Respondent filed a brief on January 9, 2006.  Neither party filed reply briefs.  The record closed on January 19, the deadline for filing reply briefs.
FINDINGS OF FACT

1. The Complainant, Sammie L. Hale, currently resides at 1604 Duval Street, Philadelphia, Pennsylvania.  (N.T. 5)
2. The Complainant resided at 1646 Ogontz Avenue, 2nd Floor, Rear, Philadelphia, Pennsylvania from July, 1999 through July, 2005.  (N.T.6-7)
3. The Respondent, PECO Energy Company, provided residential electric service to the Complainant at the Ogontz Avenue address during the time period the Complainant resided there.  (N.T. 6-7, 21-22, PECO Ex. 1)
4. Two months after moving into the Ogontz Avenue apartment, Complainant received an electric bill from Respondent for $1,500.  (N.T. 6-7)
5. Complainant complained to Respondent that the amount of his $1,500 electric bill at 1646 Ogontz Avenue was too high.  (N.T. 7)


6.
Respondent investigated Complainant’s complaint regarding the $1,500 electric bill at 1646 Ogontz Avenue and placed him on a payment plan.  (N.T. 7, 24)


7.
Respondent’s records indicate that the Complainant initiated another complaint about the amount of his electric bill at 1646 Ogontz Avenue on January 3, 2003.  (N.T. 26)



8.
Respondent read Complainant’s meter at 1646 Ogontz Avenue on January 6, 2003.  (N.T. 26)  



9.
On January 27, 2003 Respondent’s representative contacted Complainant and discussed his electric bill at 1646 Ogontz Avenue with him.  (N.T. 26)



10.
Respondent’s representative explained to Complainant that the high electric bill at 1646 Ogontz Avenue was due to cold weather.  (N.T. 26-27)



11.
Complainant had electric heat at the 1646 Ogontz Avenue apartment.  (N.T. 23, PECO Ex. 1)


12.
Complainant’s electric bills for the 1646 Ogontz Avenue apartment were derived from meter readings.  (N.T. 23, PECO Ex. 1)



13.
Complainant’s final balance for the 1646 Ogontz Avenue apartment is $1, 225.63.  (N.T. 25, PECO Ex. 1)



14.
In May, 2004, the Complainant’s building owner, Marian Herder, established an account for natural gas service in the Complainant’s name without the Complainant’s knowledge.  (N.T. 8, 15-17)


15.
Complainant received a natural gas bill and complained to the natural gas company.  (N.T. 8-9)


16.
The natural gas company, after investigating Complainant’s complaint, issued a refund to him.  (N.T. 8-9)


17.
The Complainant filed an informal complaint with the Commission on May 28, 2004 after the incident with the natural gas bill.  (N.T. 9, PECO Ex. 2)
18. In September, 2004, Complainant had a heart attack.  (N.T. 10)


19.
In 2004, Complainant arrived home one day and discovered that his apartment at 1646 Ogontz Avenue did not have electric service.  (N.T. 18)



20.
After discovering that his apartment at 1646 Ogontz Avenue did not have electric service in 2004, the Complainant went to the first floor tenant to ask if it had electric service.  (N.T. 18)



21.
The first floor tenant “did something” to its fuse box and the Complainant’s electric service was restored.  (N.T.18)



22.
The Complainant’s building owner, Marian Herder, would not allow him access to certain areas of the building at 1646 Ogontz Avenue to investigate the wiring.  (N.T. 9, 18)



23.
From the time that Complainant filed the informal complaint with the Commission until a decision was rendered, the Respondent attempted to contact the Complainant’s building owner in order to gain access to the entire building and investigate the Complainant’s foreign wiring complaint.  (N.T. 28, 31)



24.
The Complainant’s building owner never responded to the Respondent’s attempts to contact her.  (N.T. 28)


25.
Respondent never gained access to the entire building at 1646 Ogontz Avenue in order to investigate Complainant’s allegations.  (N.T. 28)


26.
Respondent could not complete its foreign wiring investigation without gaining access to all areas of the property at 1646 Ogontz Avenue.  (N.T. 31-33) 


27.
The Respondent told the Complainant that it could not conduct a foreign wiring investigation unless it had access to all areas of the property at 1646 Ogontz Avenue.  (N.T. 29) 



28.
The Respondent concluded that there was no foreign load on Complainant’s electric meter based on an analysis of the account history, the seasonal pattern of use and the presence of three electric meters on the property at 1646 Ogontz Avenue.  (N.T. 33)  

DISCUSSION


This complaint comes before the Commission because the Complainant alleges that the Respondent improperly charged him for his landlords’ electric service.  In July, 1999 the Complainant, Mr. Sammie L. Hale, rented an apartment at 1646 Ogontz Avenue.  (N.T. 7)  Two months after he moved into the apartment, he received an electric bill that was higher than he thought it would be.  (N.T. 7)  The Complainant complained to Respondent about the high electric bill.  The Respondent investigated Complainant’s complaint regarding the $1,500 electric bill at 1646 Ogontz Avenue and placed him on a payment plan.  (N.T. 7, 24)



The Complainant initiated another complaint about the amount of his electric bill at 1646 Ogontz Avenue on January 3, 2003.  (N.T. 26)  In response to the complaint, the Respondent read Complainant’s meter at 1646 Ogontz Avenue on January 6, 2003, contacted Complainant and discussed his electric bill at 1646 Ogontz Avenue with him on January 23, 2003.  (N.T. 26)  Respondent’s representative explained to Complainant that the high electric bill at 1646 Ogontz Avenue was due to cold weather.  (N.T. 26-27)  The Complainant and Respondent disagree over whether the Complainant accepted this explanation.  (N.T. 27, 33)



The Complainant filed an informal complaint with the Commission on May 28, 2004, alleging that part of his electricity usage was his due to foreign wiring.  Foreign wiring is where the ratepayer’s electric meter registers usage for utility service provided to a dwelling unit occupied by someone other than the ratepayer.  The Complainant filed this complaint after two incidents caused the Complainant to suspect that his high electric bills were due to foreign wiring.  The first incident occurred in May, 2004, when the Complainant’s building owner, Marian Herder, established an account for natural gas service in the Complainant’s name without the Complainant’s knowledge.  (N.T. 8, 15-17)  Complainant received high natural gas bills and complained to the natural gas company.  (N.T. 8-9)  The natural gas company, after investigating Complainant’s complaint, issued a refund to him.  (N.T. 8-9)



The second incident also occurred in 2004, when Complainant arrived home and discovered that his apartment at 1646 Ogontz Avenue did not have electric service.  (N.T. 18)  After discovering that his apartment at 1646 Ogontz Avenue did not have electric service, the Complainant went to the first floor tenant to ask if it had electric service.  (N.T. 18)  The first floor tenant “did something” to the fuse box and the Complainant’s electric service was restored.  (N.T.18)  After this incident, the Complainant suspected that the first floor tenant’s service and his electric service were connected.



In response to the May 28, 2004 informal complaint, the Respondent instituted a foreign wiring investigation.  The Respondent attempted to telephone the building owner, Marian Herder, in order to gain access to the entire property and left messages when no one answered the telephone.  (N.T. 28, 31)  The building owner never returned the telephone calls.  (N.T. 28)  Because the Respondent could not gain access to the entire property, it was never able to complete its investigation of the premises at 1646 Ogontz Avenue for foreign wiring.  (N.T. 28)  



The Commission’s Bureau of Consumer Services issued a decision on June 27, 2005 concluding that the bills were correct and dismissing the complaint on June 27, 2005.  (N.T. 27, PECO Ex. 2)  The June 27 decision states that it is the Complainant’s responsibility to provide access to the entire property if he contends that the electric bills are a result of foreign wiring.  (PECO Ex. 2)  In July, 2005, the Complainant moved out of the apartment at 1646 Ogontz Avenue.  (N.T. 7)  Respondent requests that Complainant pay the final bill in the amount of $1225.63 for electricity usage at the 1646 Ogontz Avenue apartment.

Complainant contends in his formal complaint that he is not responsible for the entire amount of the bill and that Respondent had an obligation to investigate the problem more thoroughly than it did to actually determine if he was paying for someone else’s electricity.  Complainant believes that a portion of his electric bills resulted from someone else’s usage and that the Respondent should provide a credit for the outstanding amount.  The Respondent counters that this is a dispute between a landlord and tenant and as such is a civil claim, not an administrative claim.  Respondent argues that the Commission has no jurisdiction to resolve such a dispute citing Mason v. PECO, 97 Pa. PUC 121 ( 2002).  

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  
Here, the Complainant testified regarding the incidents involving his natural gas bill and the first floor tenant’s fuse box.  The Respondent did not present any evidence to refute the Complainant’s testimony.  The evidence shows that as a result of these incidents, the Complainant filed an informal complaint with the Commission on May 28, 2004 alleging that his landlord at 1646 Ogontz Avenue was stealing electricity from him.  In response to the informal complaint, the Respondent initiated an investigation and contacted Complainant’s landlord in an attempt to gain access to the entire property at 1646 Ogontz Avenue to conduct a foreign wiring investigation.  Over a period of one year, the landlord never returned any of Respondent’s telephone calls.  The Respondent never gained access to the entire property at 1646 Ogontz Avenue and consequently was unable to complete its foreign wiring investigation.  Complainant contends in his complaint that he is not responsible for using all of the electricity billed to him and that Respondent should have done more to investigate his foreign wiring complaint.  I agree that Respondent should have conducted a timelier, thorough investigation. 
Prior to 1993, foreign load high bill complaints were resolved by directing the utility company to remove the charges attributable to the foreign load from the customer’s bill and to issue a bill for the foreign load in the property owners’ name.  In 1993, the Public Utility Code was amended to include §1529.1.  66 Pa. C.S.A. §1529.1.  Section 1529.1 places the burden of dealing with a foreign load problem onto the property owner and not on the tenant.  The policy behind the change was that the owner is in a better position to know about the existence of the foreign load than a tenant is.  This section states:

§ 1529.1.  Duty of owners of rental property

(a)
notice to public utility.-- It is the duty of every owner of a residential building or mobile home park, which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b)
history of account.-- Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c)
failure to give notice.-- Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.  (Emphasis mine)


The phrase “not individually metered” means that the electric meter for the unit is registering foreign wiring. The Commission requires that a tenant who paid monies to a utility that properly should have been paid by the property owner must pursue a refund in the Courts of Common Pleas.  Mason id.  In the Mason complaint, the utility conducted a field investigation in February 2000 and effective on February 25, 2000 placed the account in the landlord’s name.  The response by the utility in Mason to a foreign wiring complaint was quick.  Such was not the case here.  In this case, the Complainant notified the Respondent of potential foreign wiring, yet the Respondent failed to conduct a complete foreign wiring investigation or change the account to the property owner.


In cases where the utility acts promptly to investigate foreign wiring and place the account in the landlord’s name when it discovers foreign wiring, the Commission has refused to require utilities to refund monies already paid to complainants.  Stating that the landlord has the duty to reimburse the tenant for amounts paid by the tenant, which were properly the landlord’s responsibility, the Commission has concluded the utility is not the arbiter of such disputes and need not refund amounts already paid on the account.  Santos v. Metropolitan Edison Company, Docket No. C‑00967757 (Order entered August 7, 1997).  The Courts of Common Pleas are the appropriate arbiter of such a dispute.  Similarly, in James Burton v. PECO Energy Company, Docket No.  F-00339578 (Order entered September 23, 1998), the Commission upheld the Administrative Law Judge (ALJ) in his decision not to require the utility refund monies Mr. Burton paid.  However, in Burton, the utility had properly changed the account to the landlord’s name.  


In this case, the Respondent did not act quickly as in Mason nor change the account to the property owner as in Burton.  The Complainant’s informal complaint remained unresolved for one year while the Respondent attempted to complete a foreign wiring investigation.  The building owner never responded to Respondent’s requests for access to the entire building.  As a result, the Respondent could not gain access to the entire property and was not able to investigate the premises at 1646 Ogontz Avenue for foreign wiring.  The Respondent never completed its investigation nor did it change the account to the building owner.  In the meantime, the Complainant continued to make payments to the Respondent.  The regulations pertaining to customer complaints to a utility are found at 52 Pa. Code §56.151 et seq.  They state:

Upon initiation of a dispute covered by this section, the utility shall:

(1)
Not issue a termination notice based on the disputed subject matter. 
(2)
Investigate the matter using methods reasonable under the circumstances, which may include telephone or personal conferences, or both, with the ratepayer or occupant. 
(3)
Make a diligent attempt to negotiate a reasonable payment agreement if the ratepayer or occupant claims a temporary inability to pay an undisputed bill. Factors which shall be considered in the negotiation of a payment agreement shall include, but not be limited to: 

(i)
The size of the unpaid balance. 

(ii)
The ability of the ratepayer to pay. 

(iii)
The payment history of the ratepayer. 

(iv)
The length of time over which the bill accumulated.

(4)
Provide the ratepayer or occupant with the information necessary for an informed judgment, including, but not limited to, relevant portions of tariffs, statements of account and results of meter tests. 

(5)
Within 30 days of the initiation of the dispute, issue its report to the complaining party. The utility shall inform the complaining party that the report is available upon request. 

(i)
If the complainant is not satisfied with the dispute resolution, the utility company report shall be in writing and conform to §  56.152 (relating to contents of the utility company report). Further, in these instances, the written report shall be sent to the complaining party if requested or if the utility deems it necessary. 

(ii)
If the complaining party is satisfied with the orally conveyed dispute resolution, the written utility company report may be limited to the information in §  56.152(1), (2), and, when applicable, §  56.152(7)(ii) or (8)(ii). 

(iii)
If the complaining party expresses satisfaction but requests a written report, the report shall conform with §  56.152, in its entirety.  (Emphasis mine)
Respondent did not follow these regulatory requirements.  Respondent did not investigate the matter using reasonable methods as required by subsection (2) nor did it apparently provide a report within thirty days as required by subsection (5).  The Respondent’s investigation lasted more than one year.  Respondent’s witness testified that it had attempted repeatedly to contact the building owner during the time period from May, 2004 through June, 2005 with no response. By allowing the building owner’s failure to cooperate to delay its investigation, the Respondent did not use reasonable methods to investigate the foreign wiring complaint. 
Respondent contends in its brief that it reviewed the Complainant’s account and concluded that the amounts contained in his electric bills were based on actual meter readings and that the bills reflected seasonal increases in usage.  (Brief 6-7)  Respondent also states in its brief that the Complainant has complained about high bills before the current building owner purchased the property, that the building has three separate electric meters, that the meters are operating correctly and that the meters do not show any unusual usage patterns.  (Brief 8-9)

These arguments miss the point.  The foreign wiring may have existed before the Complainant moved in the apartment on Ogontz Avenue.  In that case the historic usage patterns would show usage based on the existing foreign wiring.  Similarly, the meters may all be operating correctly and registering usage that includes foreign wiring.  The Respondent’s arguments all have to assume that there is currently no foreign wiring and that foreign wiring did not exist at the time Complainant moved into the apartment on Ogontz Avenue in order to be valid.

In this case, the Complainant alleged that the building owner established gas service in his name without his permission and that the first floor tenant “did something” to the fuse box to restore Complainant’s electric service.  These uncontested assertions and the building owner’s repeated failure to cooperate in the Respondent’s investigation, raise an inference that the building owner is aware that foreign wiring is present and is attempting to evade her responsibility to pay for the utility services pursuant to 66 Pa. C.S. §1529.1.

By presenting evidence to raise this inference, the Complainant has met his burden of proof to establish that foreign wiring exists and that in response, the Respondent needed to thoroughly investigate the foreign wiring claim.  When it became apparent after a month that the building owner was not going to cooperate with the investigation, the Respondent should have concluded its investigation promptly by changing the Complainant’s account to the building owner and, consistent with the intent of 66 Pa. C.S. §1529.1, placed the burden for addressing foreign wiring issues on the building owner.  
Had Respondent changed the Complainant’s account to the building owner after the building owner failed to cooperate in the investigation, the building owner could have filed a complaint with the Commission against the Respondent.  In response to the building owner’s complaint, the Respondent would initiate an investigation.  As part of its investigation, the Respondent could renew its request that the building owner provide access to the entire building.  If the building owner refused to cooperate, the account would continue in the building owner’s name.  
Changing the Complainant’s account to the building owner and having the building owner file a complaint in this case is consistent with the intent of 66 Pa. C.S. §1529.1 that the burden for addressing foreign wiring issues lies with the building owner.  Changing the Complainant’s account to the building owner and having the building owner file a complaint  is preferable to what occurred here where the Respondent never actually determined whether foreign wiring was present and the Complainant continued to pay for electric service.


Changing the Complainant’s account to the building owner and having the building owner file a complaint would result in only the building owner being penalized by her failure to provide access to the entire building.  In the situation as it exists, the Complainant is penalized by the building owner’s refusal to cooperate by having to continue pay for electric service when his allegations of foreign wiring were not completely investigated.  Placing the burden on the building owner to provide access in this case is preferable to making the Complainant responsible for gaining access to the entire property at 1646 Ogontz Avenue in order to allow the foreign wiring investigation to go forward. 


The assertion that the Complainant is responsible for providing access to the entire building is contrary to the intent of 66 Pa. C.S. §1529.1 which places the burden for addressing foreign wiring issues on the building owner.  The Complainant certainly has an obligation to cooperate with any investigation by allowing access to his apartment so that Respondent may verify that his electric meter is working properly.  The Respondent does not assert that the Complainant failed to provide access to his apartment.  Rather, Respondent asserts that the Complainant is responsible for providing access to the entire property.  This assertion is incorrect.


Tenants do not have unlimited access to the entire building where they lease an apartment.  The building owner is under no obligation to allow access to the entire building, including other apartments, to a tenant who leases an apartment in that building.  In this case, the Complainant indicated that he did not have a good relationship with the building owner and could not gain access to the entire building.  The Complainant cooperated with the investigation to the extent he was able.


This is not a case where the utility is put in a position of acting as the arbiter between a landlord and tenant.  On the contrary, the Respondent had an affirmative duty to fully investigate and resolve the informal complaint using reasonable methods.  Taking more than a year to do so is not reasonable when the Complainant’s assertions and building owner’s conduct create an inference that foreign wiring exists.  Once this inference arose, the Respondent had a duty to conclude its investigation in a timely fashion by changing Complainant’s account to the building owner.  



Recently, in DelVecchio v. PPL Electric Utilities Corporation, Docket No. Z-01464793, (Order entered September 13, 2005) the Commission addressed a similar situation where the utility did not change the account in a foreign wiring case in a timely fashion after uncovering the foreign wiring.  The Commission found that the amounts paid by the tenant for the time period after the utility discovered foreign wiring were the responsibility of the property owner.  The Commission concluded that the money paid to PPL Electric Utilities by DelVecchio for the time after PPL Electric Utilities discovered the foreign wiring was invalid pursuant to 66 Pa.C.S. §1529.1. and ordered PPL Electric Utilities to refund the amount paid during that time period to the tenant, DelVecchio.


The rationale of DelVecchio applies to this case.  While the investigation here did not actually uncover foreign wiring, there is a strong inference that foreign wiring is present.  The amount paid by the Complainant here after he filed the informal complaint and the building owner failed to cooperate in the foreign wiring investigation were the responsibility of the property owner.  Therefore, the amount paid by the Complainant during the time period were, like the amounts paid in DelVecchio, invalid pursuant to 66 Pa. C.S. §1529.1.



Section 1312 of Title 66 addresses refunds and provides:

§ 1312.  Refunds


(a)
GENERAL RULE.-- If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment. […]


Consistent with the DelVecchio decision, the Complainant is entitled to receive a credit on his balance for the payments made from the time he filed an informal complaint in 5/28/2004 through the time he moved from the premises at Ogontz Avenue.  This would include payments from 7/13/2004-7/13/2005.  Based on this provision, the Respondent must credit $930.48 against the balance of $1,225.63 as the charge was in violation of Commission regulations.  Complainant still owes Respondent $295.15.  

In DelVecchio the Commission also imposed a $1,000 fine on PPL Electric Utilities for failing to promptly change the account from tenant to landlord after it discovered foreign wiring.  In this case, the Respondent did not actually discover foreign wiring but rather did not complete its investigation due to the building owner’s failure to cooperate.  In this circumstance, imposition of a penalty is not warranted.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S.A. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S.A. §332(a)

3. The Complainant successfully sustained his burden of proof.

4. All service fees and any late fees collected from Sammie L. Hale from billing date May, 2004-July, 2005 were invalid.

ORDER
THEREFORE, 
IT IS ORDERED: 
1.
That the formal complaint of Sammie L. Hale against PECO Energy Company at Docket No.  F-01678956 is sustained in part.
2.
PECO Energy Company shall credit all service fees and any late fees paid by Sammie L. Hale for billing dates 05/01/2004-07/31/2005.

3.
That this matter is marked closed.
Date:
January 24, 2006



_____________________________







David A. Salapa







Administrative Law Judge



PAGE  
15

