BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Jean Reese
:

:

v.
:

C-20043520

:
Verizon North, Inc.
:
INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision neither grants nor denies the relief requested in the Formal Complaint of Jean Reese at Docket No. C-20043520, but rather orders a polling of the customers before a final resolution can be effected.  
On August 12, 2004, Jean Reese (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Verizon North, Inc.
 (Respondent).  In the Complaint, the Complainant alleged “areas closer to the 298 exchange are local long dist[ance] while areas further away are local.”  The Complainant requested that the Commission order Verizon to extend the local calling areas to include the exchanges 769 and 799.
On August 25, 2004, the Respondent filed their Answer to the Complaint.  Respondents’ Answer averred that the Complainant is assigned to the New Tripoli exchange and that its local calling area is sufficient to meet the needs of most customers and that the company offers a number of discount calling packages by which a customer can receive discounted toll calling privileges.  To augment the local calling area would involve extending the service area, which the Respondent averred is not warranted.  The Respondent asked that the Commission dismiss the Complaint.
On April 19, 2005, a Prehearing Order was issued accompanied by a letter of explanation regarding the review standards applicable to requests for extended areas of service.
On January 19, 2005, an Interim Order was issued that granted the unopposed Motion to Join Ironton Telephone Company (Ironton TC).
On February 24, 2005, a Protective Order was issued prescribing the handling of proprietary information.

On May 17, 2005, a hearing in this matter was held.  The Complainant appeared pro se, and the Respondent and Ironton TC were both represented by counsel.  The Complainant submitted one exhibit and it was admitted into the record.  The Respondent submitted proprietary and non-proprietary written testimony of one witness that was admitted into the record.  Ironton TC submitted 5 exhibits and the written testimony of one witness all of which were admitted into the record.  A written transcript of the hearing was produced comprising one hundred twenty-nine (129) typewritten pages.  The record in this matter closed with receipt of the written transcript.
FINDINGS OF FACT
1. The Complainant is a current customer of the Respondent and resides in, and is part of, the New Tripoli local calling exchange area, the “298” exchange.
2. The Respondent is Verizon North, Inc. and serves the New Tripoli calling exchange area.
3. Ironton TC is an indispensable party to this Complaint because the relief requested by the Complainant would involve the Ironton TC.  WDT-George at 2
  
4. The Complainant’s volume of calls or toll charges are not the issue for her, her concern is that the service areas “do not make sense.”  NT 16

5. The chief complaint by the Complainant is that some areas close to her are a charge call while some areas, farther away, are not.

6. Local calling areas are not defined by distances.  WDT – Ryan at 6 Prop. and Nonprop.

7. The Complainant is not sure there is any “hard evidence” to prove the need for an extended area of service.  NT 16

8. The New Tripoli exchange area sits in the center of a large area serviced by the Respondent.  Ironton TC Exhs.1 and 2

9. The Ironton TC exchange is not within the local calling area for the Respondent’s New Tripoli customers, but New Tripoli is within the local calling area of the Ironton TC customers.  WDT-George at 3  
10. The Complainant lives in the center of the New Tripoli area.  She does not know the calling needs or patterns of other New Tripoli area residents.  NT 22

11. The Complainant submitted a petition signed by approximately 200 individuals supporting the extension of the New Tripoli local calling area to include exchanges 769 and 799.  None of the petitioners was available at the scheduled hearing for cross-examination, therefore, as pure hearsay, the uncorroborated petition is unusable as proof of anything.  Complainant Exh. 1
12. There are no large chain pharmacies or large grocers in the New Tripoli exchange area.  The nearest is in Schnecksville, which is the 769 and 799 exchange.  NT 24, 33
13. Schnecksville is approximately 8.5 miles from New Tripoli, and is approximately a 15-minute drive. 

14. The Complainant is not adverse to a monthly charge on her bill to cover the costs of receiving the designated extended area in her local calling coverage.  NT 30
15. The Complainant does not think she should have to resort to prepaid telephone cards for calling Schnecksville.  She wants it as part of her basic service.  NT 31

16. January 12, 1962, the New Tripoli exchange bypassed the Ironton exchange and added the Allentown exchange in its local calling area.  NT 37

17. The large grocer (Weis), a State owned and operated Wine and Spirits store, CVS, and several other retail entities were not in Schnecksville in 1962 when the New Tripoli exchange added Allentown to its local calling area.  NT 38

18. The community of interest of New Tripoli customers includes Schnecksville.  NT 39, 42

19. It is not as convenient for some New Tripoli residents to call and go to Allentown businesses as it is for those same residents to call and go to Schnecksville businesses.  Allentown is farther away.  NT 42-43

20. Ironton TC has received complaints from its customers about an extended area of service.  NT 46

21. Ironton TC believes if a public hearing had been held in the New Tripoli exchange area “many more customers” would have voiced a need for an extended area of coverage.  NT 49
22. Ironton TC believes that the Respondent should implement an extended area of service.  NT 54

23. William D. George, II, President of Ironton TC is 70 years old and has lived in the Schnecksville area his whole life.  Ironton TC is a family business and Mr. George has been involved in it his entire working life.  Mr. George’s opinions regarding the areas community of interests are valid.  NT 55-56

24. New Tripoli exchange customers cannot call three of Ironton TC’s largest customers without incurring a toll charge. The three customers are schools.  WDT- George at 5 
25. The Respondent calculated the surcharge necessary if the extended area were implemented.  For the first year the charge would be .26 per month and thereafter, .09 per month.  NT 61

26. The Respondent’s witness determined Allentown to be next to New Tripoli and Ironton after it.  She opined that New Tripoli did not “jump” over an exchange.  NT 62

27. Allentown is not next to New Tripoli.  The longitude of Allentown is 40363, Schnecksville is 40400, Ironton is 40401, and New Tripoli is 40405.  The latitude of Allentown is 07529, Ironton is 07534, Schnecksville is 07536, and New Tripoli is 07545.  Both Ironton and Schnecksville sit between New Tripoli and Allentown, although one does not necessarily have to traverse them to get to Allentown.  All three towns are north and west of Allentown.  New Tripoli is the farthest north and west of Allentown.  Ironton is the closest to Allentown on both the north/south and the east/west axis.
28. There would be no facility costs for the Respondent to provide the requested extended area of service.  NT 91
29. There would be annual toll revenue lost, but the Respondent failed to provide that number. The witness could only testify that it was “not a large amount.”  NT 91-92

30. If an extended area of service were provided, the Respondent would recover all costs from its customers.  NT 95

31. The Respondent has the ability to provide the extended area now, with no additional facilities.  NT 108

32. The use of cell telephones, Voice over Internet Protocol (VoIP), prepaid calling cards and other such technology allowing a person to make a call without incurring charges on their landline necessarily skew the results of any traffic study that could be conducted.  The numbers of customers resorting to using such technology is unknowable.  Therefore, it is not useful in this case to conduct or review a toll traffic study.

33. The Respondent (despite earlier extended area of service requests in this same geographical area) has never, on its own, conducted a poll of its customers to determine whether they want the extended area of service and would be willing to pay for such a change.

DISCUSSION
The Complainant seeks expansion of her local calling area to include additional exchanges, specifically the exchanges 769 and 799.  This is known in the Commission regulations as a request for an “extended area of service” or EAS.  As the Complainant in this matter, Ms. Reese bears the burden of proof.  66 Pa. C.S. §332(a).  The Commission’s EAS regulations, found at 52 Pa. Code §§63.71‑63.77, set out the criteria used to determine when provision of an EAS is appropriate.  By Order entered January 12, 1989 at Docket No. I-80090338, the Commission adopted these regulations, and they became effective March 18, 1989.  Pennsylvania Bulletin, Volume 19, No. 11, at 1179.  In the Bulletin, the Commission provided guidance for applying the EAS regulations and for evaluating the evidence. 
We believe that these regulations, as modified, strike a fair balance between the need for uniform EAS standards and our need to retain discretion to consider the equities in specific EAS applications.

*   *   *

In §63.77 of these regulations, we have attempted to establish specific criteria for adjudication of EAS complaints.  The criteria are not intended to depart from the public policy considerations relied on in prior cases, but are an attempt to provide “bright lines” to guide parties and administrative law judges involved in future EAS proceedings.

In recent years, we have issued a considerable number of decisions adjudicating EAS complaints.  In these decisions, we have identified public policy concerns related to the implementation of EAS.  Overall, the Commission has looked to whether the boundaries of the local calling areas created artificial and inequitable economic boundaries within an otherwise cohesive community.  It is community, not individual, needs, which has been our overriding concern.  EAS should not be viewed as merely an alternative to inter-exchange toll rates.  In adjudication of complaint proceedings, EAS will normally not be ordered, unless the usage standards established in §63.74 are met.  However, the Commission will examine all circumstances of record in each individual case.  Id. at 1181.  

One objective in adjudicating EAS complaints is to determine whether the boundaries of the local calling area create artificial and inequitable economic barriers within a community.  As stated by the Commission, community, not individual needs are the focus.  The Commission must consider the regulatory criteria and balance the interests of all those whom the decision will affect, e.g., the Complainant, other members of the community, business and residential customers, and the affected telephone utilities.  Application of the EAS criteria assures that a minority of customers in an exchange do not receive preferential rate treatment subsidized by a majority of customers in that exchange, who would pay for any additional facilities necessary to provide the EAS.  Conversely, the regulations allow an EAS where circumstances warrant it.  
The Keller EAS Complaint
An earlier EAS case, Keller and Straughn v. GTE North, Inc., Bell Atlantic-Pennsylvania, Inc. and Ironton Telephone Company, Docket No. C-00956768 (Order entered December 30, 1996), was remarkably similar to the request here, and involved the same communities.  EAS was denied in Keller by the administrative law judge (ALJ), and no exceptions were filed, therefore the Commission entered a Final Order supporting the ALJ’s decision.  EAS was denied in Keller because the traffic study conducted showed it was not warranted, the costs to provide an EAS were significant, and there were calling plans available to the customers to lower their toll call charges.  (Initial Decision at 15-16.)  Nearly ten years later, there are significant differences in the law and telephone technology that make a strict comparison of these two cases unhelpful.  First, traffic studies are no longer required under the regulations and even if they were, they would be of limited use due to customers’ use of cell telephones, VoIP
, and prepaid calling cards.  The availability and use of such technology would skew results of any traffic study.  Therefore, in evaluating the Complainant’s request I will state the specific criterion, enumerate the evidence provided during the hearing, and whether with regard to that specific criterion, an EAS is warranted.  Finally, I will look at the evidence as a whole and explain whether the Complainant meets her burden of showing that, an EAS is warranted or not. 

EAS Criteria
52 Pa. Code §63.77 states:

The Commission will consider the following criteria in evaluating EAS complaints: 

(1)
The amount of toll charge traffic between the two exchanges.

(2)
The cost to the utility of implementing extended area service. 


(3)
The potential increase in local service charge due to implementation of EAS versus the current cost to subscribers for inter-exchange toll calls. 


(4)
The demography and the proximity of the exchanges as indicating community of interest. 


(5)
The availability of alternatives to EAS. 


(6)
The economic effect on the community if the local service area is not extended.
Criterion 1, the toll traffic studies requirement, is currently waived by the Commission.  On June 30, 1999, the Commission entered an Order at I-00940035 (June 1999 Order) adopting the Extended Area Service (EAS) Report of the Monitoring and Reporting/Subscribership Subcommittee (Monitoring Subcommittee) of the Universal Telephone Service Task Force.  The June 1999 Order, in addition to suspending the biennial traffic usage study requirement of 52 Pa.Code §§63.71-63.77, required the Monitoring Subcommittee to review the pertinent regulations for possible revisions and report its findings to the Commission. The proposed rulemaking for Section 63.72 eliminates the biennial traffic study.  Pursuant to the Report and Recommendation of the Extended Area Service Task Force at Docket No. M-00031703, (Order entered October 27, 2005), the traffic studies continue to be waived.  I will not use the discretion allowed ALJs to order a traffic study because, as noted above, in the Keller discussion, I do not believe the results would be useful.  Therefore, Criteria 1 is not a barrier to the requested extended area.


Criteria 2, the cost to the utility of implementing an extended area service is a non-issue here as the Respondent’s witness testified that there would be no cost to them; in fact, costs would be borne by the customers.  There is no facility costs because the equipment to make the change already exists.  Therefore, Criteria 2 is not a barrier to the requested extended area.

Criteria 3, the potential increase in local service charge due to implementation of EAS versus the current cost to subscribers for inter-exchange toll calls, was testified to by the Respondent’s witness.  According to her testimony, for the first year, the cost to the customer would be .26 per month and thereafter, .09 per month.  (NT 61)  Whether enough customers want this change and are, willing to pay for it is something that can be determined by polling the customers.  Therefore, Criteria 3 may or may not be a barrier to the requested extended area.  I will address the need for a poll in the ordering paragraphs below. 

Criteria 4, the demography and the proximity of the exchanges as indicating community of interest in this case are apparent.  The Keller Complaint, plus this Complaint is evidence that some members of this community have wanted this local calling area extended for more than a decade.  Mr. George, President of Ironton TC, testified that in his opinion, the community of interest between New Tripoli and Ironton exists, and I do not doubt his testimony.  The Complainant erred in taking the time to collect 200 supportive signatures but failing to bring any of the signers to the hearing as supporting witnesses.  However, even without their testimony, the Keller case, Mr. George’s testimony, and the Complainant’s testimony, by simply looking at the Pennsylvania map one might deduce that the local community would be annoyed by the current calling area scenarios.  Therefore, Criteria 4 is not a barrier to the requested extended area.
Criteria 5, the availability of alternatives to EAS, in the current era of telecommunications technology are abundant.  Nonetheless, the customers should not have to resort to a prepaid calling card, their cell telephone, or VoIP if they are willing to pay for the extended area, there are no implementation costs, and the demography and community of interests exist.  Therefore, Criteria 5 is not a barrier to the requested extended area.
Criteria 6, the economic effect on the community if the local service area is not extended is minimal and likely, undetectable.  Failure to implement the extended area is an irritation to the customers and their ability to communicate easily with the local businesses not within their calling area, but I do not believe failure to provide the extension will cause a calculable impact on the local economy.  Again, with current telecommunication technology, the customer will likely get through using the alternatives, but they should not have to.  Criteria 6 is not a barrier to the requested extended area.
Under the criteria assessments, only Criteria 3 is problematic and it can be addressed by polling the customers.
In conclusion, it is appropriate to allow this extended area of service if the majority of customers wish to have it and are willing to pay for it.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S. §332(a)

3. The Complainant met her burden of showing that polling the Verizon North, Inc. 298 exchange customers to determine if they want to accept the cost of an extended area for local calling is warranted.
ORDER
THEREFORE, 
IT IS ORDERED: 
1.
That the relief requested in the Formal Complaint of Jean Reese against Verizon North, Inc. at Docket No. C-20043520 is granted to the extent described below; and 

2.
Within thirty (30) days of the Commission Final Order, Verizon North, Inc. shall conduct a poll (through a separate mailing i.e., not included with one’s monthly bill) of their customers in the 298 exchange to determine if they want to accept the monthly charges associated with extending 298 to include the exchanges 769 and 799.  The costs are as testified by Verizon North, Inc.’s witness, Ms. Ryan.

a.
The poll shall include a brief explanation that states, “Many 298 exchange customers have expressed an interest in having Verizon North, Inc. extend the local calling area.  The results of this poll will determine whether the 298 local calling areas will be extended to include the exchanges 769 and 799.  Your prompt response is appreciated.”  Verizon North, Inc. shall include a postage prepaid, preaddressed envelop for the customers to return the poll.  A postage prepaid, preaddressed post card poll is acceptable.


b.
Verizon North Inc. shall allow thirty (30) days from the mailing date for all responses to be received and collated;


c.
If more than 50% of the customers responding to the poll are in favor of the EAS, Verizon North shall implement the EAS within sixty (60) days of the final tally of the poll. 
Date:
January 3, 2006



_________________________________








Ember S. Jandebeur







Administrative Law Judge
	�	The Formal Complaint simply lists “Verizon.”  Counsel for Verizon indicated that the specific company servicing the Complainant is Verizon North, Inc. and requested that the caption correctly reflect such.


	�	WDT stands for written direct testimony and is followed by the name of the person testifying, followed by the page number where the testimony appeared.


	�	NT stands for Notes in Testimony and indicates where in the written transcript of the hearing the testimony appeared.


	�	Voice over Internet Protocol
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