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INITIAL DECISION

Before

Amanda N. Rumsey

Special Agent

HISTORY OF THE PROCEEDING

On May 19, 2005, Linda Hawn (Complainant) filed a Formal Complaint against Duquesne Light Company (Respondent) alleging that an outdoor light located in her driveway is being billed on a separate account at a commercial rate.  Complainant requested that the light be billed at a residential rate and that all services received be contained on one bill.  On August 24, 2005
, Respondent filed an Answer denying the material allegations of the Complaint.
On August 29, 2005, a Telephone Hearing Notice was issued and advised the parties that an initial telephonic hearing was scheduled for Thursday, September 29, 2005, at 2:00 p.m.  This case was assigned to me pursuant to 56 Pa. Code §56.174.   
On September 2, 2005, I issued a Prehearing Order advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  The Prehearing Order also reminded the parties of their responsibility to advise of any change in the telephone number at which they were to be contacted, and advised Complainant that this case would be dismissed if she did not participate in the hearing and present evidence on the issues raised in the Complaint.  
In accordance with the provisions of the Prehearing Order, by cover letter dated September 22, 2005, Respondent submitted three copies of eight (8) exhibits for possible use at the Initial Telephone Hearing.  

By letter, received on September 28, 2005, Complainant requested that the hearing be continued because she was recently released from the hospital and did not have time to prepare and submit exhibits for the hearing.  I granted this request by letter dated September 28, 2005.  By Hearing Cancellation/Reschedule Notice, dated October 6, 2005, this case was rescheduled for hearing on October 31, 2005 at 2:00 p.m.  

 The Initial Telephone Hearing convened as scheduled
.  Complainant appeared pro se, testified on her own behalf and submitted two exhibits which were admitted into the record.  Regina M. Sestak, Esquire appeared on behalf of Respondent, called one witness, Marie Tamilia and submitted eight exhibits, which were admitted into the record.  At my request, Ms. Sestak submitted a late-filed exhibit consisting of a portion of Respondent’s tariff referenced during the hearing.  This exhibit was admitted into the record and the record was closed by Interim Order dated November 10, 2005.  
FINDINGS OF FACT

1. Complainant is a residential electric customer of Respondent and takes service at 836 Forbes Road, Monroeville, Pennsylvania.  
2. On May 19, 2005, Complainant filed a Formal Complaint against Respondent challenging the rate applied to a light located in the driveway area of her property.  Complainant requested that this light be billed with her residential service so that it can be included in the CAP program.  Alternatively, Complainant requested a payment arrangement on the account for the light.    
3. Complainant is completely blind in her right eye and the vision in her left eye is severely impaired.  Complainant has been legally blind since birth.   

4. Complainant’s husband is the ratepayer of record on both the residential service account and private area lighting account maintained by Respondent.

5. Complainant’s residential service is billed at account number 6001120846001.

6. The residential account is billed pursuant to Respondent’s CAP program whereby Complainant is required to make monthly payments equal to 35% of the monthly budget bill amount.  

7. Complainant’s residential service is not the subject of the instant Complaint.  

8. The outdoor light that is the subject of the Complaint is a 250-watt flood light located on a telephone pole in the driveway area of Complainant’s residence.  This light is not attached to Complainant’s residence.  Service to the light is billed under account number 6001120846002 (flood light account).  
9. The flood light account is a non-residential account and is not CAP eligible.  

10. The flood light is billed at an unmetered flat rate pursuant to Respondent’s Tariff Rate PAL – Private Area Lighting.  The tariff provides for monthly billing consisting of the following per unit charges: $18.15 (distribution), $0.06 (transmission) and $2.61(generation).  

11. The flood light was installed by Respondent, in August 2000, at Complainant’s request to provide adequate lighting for Complainant to move around outside of the residence.  

12. Complainant does not believe that traditional residential outdoor lighting would provide adequate illumination to permit her to move around outdoors without risking injury.  

13. Due to her impaired vision, Complainant is unable to read.  Her children read the mail to her.  

14. Separate bills were issued monthly for both the residential service account and the flood light account.  

15. Complainant did not realize that the flood light was billed to a separate account.

16. Complainant did not contact Respondent to question why she was receiving two bills per month. 

17. Only one payment, in the amount of $26 was received on the flood light account since it was initiated in August 2000.

18. Service to the flood light account was terminated for non-payment on June 27, 2005.  The account was finalized on July 18, 2005.  As of the hearing date, service to the flood light account remained off.

DISCUSSION

In her Formal Complaint, Complainant disputed the billing rate applied to lighting located on a telephone pole along her driveway.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (Pa. 1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (Pa. 1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Commw. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Commw. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.  1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Commw. 1984).  

The essential facts of this case are not in dispute.  A 250-watt floodlight was installed by Respondent, in August 2000, on a telephone pole located in the driveway area of Complainant’s residence.  Complainant requested that this light be installed to provide sufficient illumination for her to move around outside of her home.  The light is not attached to Complainant’s residence and is billed separately from Complainant’s residential service as private area lighting.  The light is billed an unmetered usage rate and monthly bills were issued to the ratepayer of record, Complainant’s husband, Paul A. Hawn.  Complainant did not understand that she was receiving two bills each month for separate services and only made one payment on the account since the light was installed.  Complainant did not contact Respondent to inquire why she was receiving two bills.  Service to the flood light was terminated for non-payment on June 27, 2005 and the private area lighting account was finalized on July 18, 2005.  Complainant requests that the light be turned back on and a payment arrangement established or that the bill for the floodlight be included in her residential service bill so that it is included in the CAP rate.  
The Public Utility Code (the Code) requires that “every rate made, demanded or received by any public utility . . . shall be just and reasonable and in conformity with regulations and orders of the Commission.”  66 Pa. C.S. §1301.  The Code further mandates that no utility shall demand or receive a rate that is greater or less than that specified in its tariffs.  66 Pa. C.S. §1303.  A utility cannot unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. §1304.  In summation, Respondent can only charge the rates specified in its Tariff on file with the Commission.  

The provisions of a Commission approved tariff have the force of law and are binding on both the utility and its customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339(Pa. Commw. 1977), Brockway Glass Co. v. PA Public Utility Comm’n, 437 A.2d 1067(Pa. Commw. 1981).  Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 594 A.2d 816(Pa. Commw. 1991), alloc. den. 605 A.2d 335(Pa. 1992).  Notwithstanding the presumption of reasonableness, ambiguities in a tariff must be resolved against its author, the Respondent.

Respondent bills the service to Complainant’s home according to its Rate RS – Residential Service.  This rate is applicable to: 


Residential … customers using the Company’s standard low voltage service for lighting, appliance operation, and general household purposes and for commercial … activity where associated consumption represents less than 25% of the total monthly usage at the premises.  [This rate is] available only when supplied at 240 volt (or less) single phase service through a single meter directly by the Company to a single family dwelling … For the purposes of this rate, a dwelling unit is defined as one or more rooms arranged for the use of one or more individuals for shelter, sleeping, dining and with permanent provisions for cooking and sanitation.  

Supplement No. 22 to Electric – Pa. PUC No. 23, Third Revised Page No. 34.  

Respondent billed the service to the floodlight according to its Rate PAL – Private Area Lighting.  This rate is applicable to “high pressure sodium lighting and flood lighting of residential, commercial and industrial private property installations … for normal dusk-to-dawn operation of approximately 4,200 hours per year.”  Supplement No. 22 to Electric – Pa. PUC No. 23, Second Revised Page No. 81.  

The outdoor light at Complainant’s residence is a 250-watt flood light attached to a telephone pole.  The light, when service was active, illuminated Complainant’s driveway and was requested by Complainant, because she believes that traditional outdoor lighting would not be bright enough to permit her to move around outside without risking injury.  While I understand the necessity of such lighting, given Complainant’s vision impairment, this is not the kind of usage provided for by Respondent’s residential electric service tariff.  However, flood lighting is specifically provided for under its private area lighting rate.  Respondent’s tariff is not ambiguous regarding the rate applicable to the subject account.  Accordingly, Respondent properly billed Complainant for the flood light.  
Since the flood light account is a non-residential account, it is not eligible for inclusion in the CAP program.  Complainant already participates in this program relative to her residential service account and is required to make monthly payments equal to 35% of the regular monthly budget bill amount.  Additionally, since the account is not residential, it is not subject to the same privileges and protections afforded to a residential account, such as a payment arrangement.  Stammel v. PG Energy, Order entered May 21, 2003 at Docket No. C-20027994; Bio/Data Corp. v. PECO Energy Co., Order entered July 30, 2002 at Docket No. C‑20026698; Kenny v. Duquesne Light Co., Ordered entered November 27, 1996 at Docket No. C‑00967789.  However, Respondent, in its management discretion, may extend payment terms to Complainant and she is encouraged to contact Respondent to explore the possibility of negotiating an agreement that would permit her to have service to the flood light reconnected.  It is worthy of noting that when the light is operational, the monthly bill will be relatively constant and total monthly charges to maintain service will be approximately $23 per month.  

Finally, Complainant’s vision impairment prevents her from reading bills and other mail.  She testified that her children usually read the mail to her.  It is likely that this contributed to her confusion regarding the separate billing of the residential and non-residential accounts.  While I am sympathetic to Complainant’s situation, there was one payment made on the flood light account shortly after it was initiated; therefore, someone in the household, possibly Complainant’s husband, the ratepayer of record, was or should have been aware that the household was receiving separate bills for two separate accounts.  Additionally, although separate billings were issued each month, no one in the household ever contacted Respondent to inquire why two bills were received monthly.  The confusion surrounding the billings resulted from miscommunication or misunderstanding within Complainant’s household and not due to any error on the part of Respondent.  
Complainant failed to meet her burden of proving that Respondent violated any provision of the Public Utility Code, Commission regulation or Commission Order.  Accordingly, the Complaint is denied.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
The Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

3.
The provisions of a Commission approved tariff have the force of law and are binding on both the utility and its customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339(Pa. Commw. 1977), Brockway Glass Co. v. PA Public Utility Comm’n, 437 A.2d 1067(Pa. Commw. 1981). 
4.
Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 594 A.2d 816(Pa. Commw. 1991), alloc. den. 605 A.2d 335(Pa. 1992).  

5.
Ambiguities in a tariff must be resolved against its author.

6.
Non-residential service accounts are not subject to the same privileges and protections as residential accounts.  Stammel v. PG Energy, Order entered May 21, 2003 at Docket No. C-20027994; Bio/Data Corp. v. PECO Energy Co., Order entered July 30, 2002 at Docket No. C‑20026698; Kenny v. Duquesne Light Co., Ordered entered November 27, 1996 at Docket No. C‑00967789.
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Formal Complaint filed by Linda Hawn against Duquesne Light Company at Docket No. C-20054791 is denied.
Dated:
January 9, 2006



_________________________






Amanda N. Rumsey






Special Agent
� Respondent was served with a copy of the Complaint on August 2, 2005.


� A tape recording of the hearing was made, no court reporter being present.
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