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INITIAL DECISION

Before

Amanda N. Rumsey

Special Agent

HISTORY OF THE PROCEEDING

On June 20, 2005, Mark Campagna (Complainant) filed a Formal Complaint against Duquesne Light Company (Respondent) alleging that he received a termination notice and was advised that he must pay his entire arrearage to prevent termination.  Complainant requested an additional two weeks to pay the arrearage and that he be permitted to make a new payment arrangement.  On September 9, 2005
, Respondent filed an Answer denying the material allegations of the Complaint.
On September 13, 2005, a Telephone Hearing Notice was issued and advised the parties that an initial telephonic hearing was scheduled for Tuesday, October 18, 2005, at 10:00 a.m.  This case was assigned to me pursuant to 56 Pa. Code §56.174.    
On September 26, 2005, I issued a Prehearing Order advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  The Prehearing Order also reminded the parties of their responsibility to advise of any change in the telephone number at which they were to be contacted, and advised Complainant that this case would be dismissed if he did not participate in the hearing and present evidence on the issues raised in the Complaint.  
In accordance with the provisions of the Prehearing Order, by cover letter dated October 11, 2005, Respondent submitted three copies of four exhibits for possible use at the Initial Telephone Hearing.  

 The Initial Telephone Hearing convened as scheduled
.  Complainant appeared pro se and testified on his own behalf.  Regina M. Sestak, Esquire appeared on behalf of Respondent, called one witness, Marie Tamilia and introduced four exhibits, which were admitted into the record.  At my request, Ms. Sestak submitted two late filed exhibits (marked Exhibit 5 and Exhibit 6) consisting of relevant portions of Respondent’s tariff.  These documents were admitted into the record and the record was closed by Interim Order dated November 10, 2005.

FINDINGS OF FACT

1.
Complainant is a residential electric customer of Respondent and takes service at 915 Union Avenue, McKeesport, Pennsylvania.  Complainant’s wife, another adult and two children also reside at this address.  
2.
Respondent is Duquesne Light Company, a jurisdictional public utility providing electric service in the Commonwealth of Pennsylvania.  

3.
On June 20, 2005, Complainant filed a Formal Complaint against Respondent alleging that he received a termination notice and requesting an extension of time to pay his account balance.  
4.
Complainant is employed full time at Sony Technology Center.  He works in excess of 40 hours per week and is paid $18.86 per hour.   

5.
Complainant reported approximately $63,000 in income on his 2004 Federal Tax Return
.  This amounts to $5,250.00 per month in gross income.  

6.
Complainant’s wife is employed part time.  She works approximately 4 hours per week and receives an hourly wage of $12.50.  Her monthly gross income is $216.66.  

7.
The total gross monthly household income is $5,466.66.

8.
At the hearing, Complainant testified that he filed his complaint to dispute the fact that he was required to pay a $200
 reconnection fee as opposed to the regular fee of $50 because the company said it was unable to access his meter and had to terminate service at the pole.  Complainant wants a refund of the difference between the regular $50 reconnection fee and the $200 fee he had to pay.  
9.
At the hearing, Complainant also stated that he wanted a payment arrangement on his account balance that has accrued since his service was reconnected.  

10.
Respondent’s Tariff Rule No. 40 (Supplement No. 23 to Electric Pa. PUC No. 23, first revised page 29) provides for a reconnection fee of $50 where service has been disconnected at the meter and a $250 fee where service has been disconnected at the pole.

11.
On June 6, 2005, Respondent issued a 10-day termination notice on Complainant’s account.  

12.
Respondent first attempted to terminate Complainant’s service on June 16, 2005 but was unable to do so because it could not gain access to Complainant’s meter.  The reason for the failure to gain access is that Complainant’s yard is fenced in and the gate was locked.  (Respondent Exh. 4)

13.
Respondent terminated service at the pole on August 3, 2005.  

14.
Complainant made no payments between the time the 10-day notice was issued and when his service was terminated.  

15.
Complainant made payments totaling $2,539 (account balance plus $250 reconnection fee) to have his service restored.  These payments were credited to Complainant’s account on August 5, 2005 and his service was restored.

16.
On August 5, 2005, there was $125.58 remaining unpaid on Complainant’s account.

17.
Complainant has made no payments on his account since service was restored.  

18.
Complainant’s current account balance with Respondent is $308.99.

DISCUSSION

Initially, it should be noted that in his Formal Complaint, Complainant requested an extension of time to pay his account balance and at the hearing, disputed the reconnection fee charged by Respondent.  Respondent did not object to Complainant’s testimony and was prepared to defend the claim; therefore, I conclude that the allegations of the Formal Complaint are moot since the Complainant’s service was terminated and restored prior to the hearing.  Accordingly, this decision will deal solely with Complainant’s dispute of the reconnection fee charged by Respondent.  It should also be noted that, at the hearing, Complainant requested a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (Pa. 1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (Pa. 1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Commw. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Commw. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.  1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Commw. 1984).  

Complainant objects to the $250 reconnection fee charged by Respondent and maintains that he should have been charged the regular fee of $50.  Complainant bases his claim on his testimony that he was home when Respondent’s servicemen came to terminate service
; however, he presented no witnesses or evidence, other than his own testimony to support this claim.  Complainant further testified that although the gate was locked, Respondent could gain access to the house without going through the gate.  However, once again Complainant provided no support for this claim other than his testimony.  

Respondent’s witness testified and produced company records demonstrating that when service termination was attempted on June 15, 2005, the service person was unable to access the meter because the house is fenced in and the gate was locked.  In light of the amount of time that has passed, I afford more weight to the accuracy of the company’s records than the Complainant’s testimony based solely on his recollection of events occurring nearly four months ago.  

In light of the fact that Respondent was unable to gain access to Complainant’s meter to terminate service, Respondent was left with no option other than to terminate service at the pole.  Respondent acted appropriately in doing so.  The only question remaining is whether the reconnection fee charged by Respondent was appropriate under the circumstances.  

Respondent’s Tariff Rule No. 40 sets forth the reconnection fees to be applied to a customer’s account following service termination.  The tariff provides for the following fees:


A.
$50.00 for resumption of electric service to the same customer within a year of the service disconnection or termination where service has been disconnected at the meter.


B.
$250 for resumption of electric service to the same customer within a year of the service disconnection or termination where service has been disconnected at the pole. 

Supplement No. 23 to Electric – PA. P.U.C. No. 23, First Revised Page No. 29.

Tariffs have the force of law and are binding on both the utility and its customers.  Brockway Glass Co. v. PA. PUC, 437 A.2d 1067 (Pa. Commw. 1981); Behrend v. Bell Telephone Co., 363 A. 2d 1152 (Pa. 1976).  Since I have concluded that Respondent properly terminated Complainant’s service at the pole, the $250 reconnection fee was also appropriate.  The Complaint is denied on this claim.  
At the hearing, Complainant requested a payment arrangement for payment of the overdue balance that has accrued on his account since service was restored.  The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (Act), became effective December 14, 2004, and applies to this proceeding.  This new law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(d) of the Public Utility Code reads as follows:


(D)
Number of Payment Agreements. – Absent a 
change in income, the Commission shall not establish or order a 
public utility to establish a second or subsequent payment 
agreement if a customer has defaulted on a previous payment 
agreement.  A public utility may, at its discretion, enter into a 
second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405(d).  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403 (Definition of “Payment Agreement”).  

Furthermore, a “Change in Income” is defined in Section 1403 of the Public Utility Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa. C.S. § 1403 (Definition of “Change in Income”).  “Household Income” is defined in Section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.” 66 Pa. C.S. § 1403 (Definition of “Household Income”). 

The Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code but lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income, if a customer has defaulted on a previous payment arrangement.  
The Commission recently revisited its interpretation of the payment arrangement restrictions of §1405(d) of the Act and determined that the Commission is not precluded from establishing one payment arrangement for a customer who has defaulted on a prior arrangement negotiated with the utility. Accordingly, the Commission has the authority to establish a single payment arrangement for a customer pursuant to the guidelines established in §1405((b).  Reconsideration of Implementation Order, Order entered October 31, 2005 at Docket No. M-00041802F0002.  Complainant was required to pay nearly his entire account balance to have his service restored therefore, he has not had a prior payment arrangement for the account balance that has accrued since service restoration.  
Complainant has a gross monthly household income of $5466.66 and is a high level 3 income customer according to federal poverty guidelines.  Complainant’s household income is more than 250% but less than 300% of the federal poverty level.  Therefore, any payment arrangement established for Complainant must provide for liquidation of his entire account balance within twelve months.  66 Pa. C.S. §1405(b)(3).  Complainant shall make monthly payments equal to his current monthly bill plus an additional amount equal to one-twelfth of his account balance
.  

Complainant received a total of  five payment arrangements from Respondent and the Commission since June 2004 and defaulted on each of them.  Additionally, Complainant has paid nothing on his account since service was restored in August 2005.  Prior to his service being terminated, the last payment made by Complainant was in December 2004.  Complainant has a very poor payment history and is advised that if he does not comply with the terms of the payment arrangement set forth herein, he will not receive new payment terms from the Commission, absent a change in income, and will be faced, once again, with the threat of service termination.  
The Complaint is sustained to the extent of establishing a payment arrangement and denied in all other respects.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.
2. Complainant had the burden of proof.  66 Pa. C.S. § 332(a).
3.
Tariffs have the force of law and are binding on both the utility and its customers.  Brockway Glass Co. v. PA. PUC, 437 A.2d 1067 (Pa. Commw. 1981); Behrend v. Bell Telephone Co., 363 A. 2d 1152 (Pa. 1976).  

4.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., applies to this proceeding.

5. 
The Commission has the authority to establish one payment arrangement for a customer even if that customer has defaulted on a payment arrangement negotiated with the utility.  Reconsideration of Implementation Order, Order entered October 31, 2005 at Docket No. M-00041802F0002.  

6.
Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement, if a customer has defaulted on a previous payment arrangement.  66 Pa. C.S. § 1405(d).

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Formal Complaint filed by Mark Campagna against Duquesne Light Company at Docket No. C-20054897 is sustained to the extent of establishing payment terms and denied in all other respects.
2.
That on or before the monthly billing due date, Mark Campagna shall pay to Duquesne Light Company his current monthly bill plus an additional amount equal to one-twelfth of his overdue account balance.  

3.
That as long as Mark Campagna makes the payments directed in this order, Duquesne Light Company shall not suspend or terminate his utility service except for valid safety or emergency reasons.
4.
That if Mark Campagna does not make payment as directed in this order, Duquesne Light Company is authorized to suspend or terminate his electric service in accordance with the provisions of the Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401 et seq.
Dated:
December 16, 2005



_________________________






Amanda N. Rumsey






Special Agent
� Respondent was served with a copy of the Complaint on August 18, 2005.


� A tape recording of the hearing was made, no court reporter being present.


� Complaint provided conflicting testimony regarding his monthly income.  Since it is unclear how many hours in excess of 40 he works per week, I will use the figures he testified to reporting on his 2004 tax return as a more accurate reflection of his income.


� Complaint was actually charged $250 to have his service reconnected.


� Complainant was not clear as to whether he was home on June 15 when Respondent attempted to terminate service or on August 3 when service was actually terminated.  


� As of the hearing date, the required monthly “plus” payment was $25.75.  
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