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HISTORY OF THE PROCEEDING



On November 17, 2004, Robert W. Twist (“Twist” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following:  that he received a letter from the Respondent to make an appointment to install an AMR; that he provided access to install the AMR; that since September 2003, he has been receiving conflicting information from the Respondent regarding the amount of his past bills and his balance; that he was on the budget; that he paid his bills each month; and that he does not believe that he owes the Respondent additional money for usage prior to  September 2003.  The Complainant denies that he is responsible for a past due bill because the Respondent’s meter was defective.


The Respondent, through its counsel, filed an Answer on January 21, 2005.  
In its Answer, the Respondent indicated that the Complainant’s bills were underestimated between August 1997 and August 2003.  In September 2003, the Respondent sent the Complainant a bill for $3,301.78.  Subsequently, the Respondent credited the Complainant’s account after the meter was tested.  The Respondent referred to a Bureau of Consumer Services decision, dated October 4, 2004, which ordered the Respondent to waive late payment charges and credit the Complainant’s account in the amount of $343.00 (sic)
.  In addition, the Complainant was instructed to pay a budget of $178.00 plus $100.00 a month on the account balance.  



On January 25, 2005, Chief Administrative Law Judge Veronica A. Smith issued an interim payment order requiring the Complainant to pay his monthly bill pending a Commission order in this proceeding.


The initial hearing in this matter was held on April 5, 2005, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  This was one of the call of the docket cases assigned for the morning of April 5, 2005.  The Complainant, Robert W. Twist, testified in support of the complaint and sponsored nine exhibits – Complainant’s Exhibit 1 - Complainant’s formal complaint; Complainant’s Exhibit 2 – letter from Dennis M. Pollock, Respondent’s Dispute Resolution Unit, to the Complainant, dated October 16, 2003; Complainant’s Exhibit 3 – letter from Dennis M. Pollock, Respondent’s Dispute Resolution Unit, to the Complainant, dated October 20, 2003; Complainant’s Exhibit 4 – Utility Report dated October 20, 2003; Complainant’s Exhibit 5 - pictures of the Complainant’s meter; Complainant’s Exhibit 6 – the Complainant’s wife’s notarized statement, dated April 3, 2005
 (admitted for limited purpose); Complainant’s Exhibit 7 – letter to the Complainant from Citibank, dated December 5, 2004 
(not admitted); Complainant’s Exhibit 8 - letter from Randy Gyory, Respondent’s Vice President of Customer Affairs to the Complainant, dated May 28, 2003; and Complainant’s Exhibit 9 - Respondent’s Answer to the complaint.  Laureto A. Farinas, Esquire, represented Philadelphia Gas Works.  The Respondent presented one witness, Zeyda Santiago, a customer review officer for the Respondent, who sponsored six exhibits - PGW Exhibit 1 - History Request Report; PGW Exhibit 2 - Complainant’s Payment History; PGW 
Exhibit 3 – gas usage analysis; PGW Exhibit 4 – meter test results; PGW Exhibit 5 - History of customer contacts; and PGW Exhibit 6- Bureau of Consumer Services decision dated October 4, 2003.


The record in this case consists of a 60-page transcript and 14 exhibits.  The record in this case closed on May 5, 2005.

FINDINGS OF FACT



1.
The Complainant is Robert W. Twist, 2842 Normandy Drive, Philadelphia, Pa. 19154.



2.
The Respondent in this proceeding is Philadelphia Gas Works.



3.
The Complainant has a residential gas account with the Respondent (Tr. 5, 20, 21; C. Ex. 2, 3; PGW Ex. 1, 2, 4). 



4.
The Complainant works for the Water Department (Tr. 6).



5.
The Complainant was on the budget plan between 1997 and October 2003 (Tr. 6, 22, 23; PGW Ex. 1).


6.
The Complainant paid the following monthly budget payments:  $59.00 in 1997;   $76.00 in 1998 through June 2001; $100.00 from July 2001 through June 2003; and $75.00 from July 2003 through October 2003.  The Complainant had a credit from April 25, 2002 through August 2003 (Tr. 22, 23, 26; PGW Ex. 1, 2).


7.
The Respondent estimated the Complainant’s meter readings from January 28, 1998 to August 25, 2003 (Tr. 10, 28; PGW Ex. 1, 3, 6).



8.
The Complainant replaced his windows with insulated windows, replaced his doors, and installed a new roof and an energy efficient gas heating system (Tr. 6, 10). 


9.
The Complainant received a letter from Randy Gyory, Respondent’s Vice President of Customer Affairs to the Complainant, dated May 28, 2003, requesting that the Complainant make an appointment to have an automated meter reading device installed because the Respondent had not been unable to read his meter for an extended period of time (Tr. 5, 7, 33; C. Ex. 8).



10.
When the August 25, 2003 bill, in the amount of $31.87, was issued, the Complainant had a credit of $353.30.  The Complainant paid $75.00 on August 26, 2003 (Tr. 7, 22; PGW Ex. 1, pg 6).



11.
On August 28, 2003, the Complainant opened the panel in the wall to allow the Respondent access to his meter (Tr. 11-13; C. Ex. 5).



12.
On August 28, 2003, the Complainant’s wife, Ana B. Twist, was home when the Respondent’s representative came.  The Complainant was at work (Tr. 12, 13; C. Ex. 6).



13.
The Respondent removed meter #1371838 from the Complainant’s property on August 28, 2003 to be tested.  The meter reading was 976 ccfs (Tr. 21, 31; C. Ex. 4; PGW Ex. 1 pg 6, PGW Ex. 4, 5, 6).



14.
The Respondent installed meter #1876770 in the Complainant’s property on August 28, 2003.  The meter was installed at index 69.  Prior to the installation, the meter was tested on July 30, 2003.  The meter tested within the allowable range (Tr. 12, 21-23, 31; PGW Ex. 1 pg 6, PGW Ex. 4, 5, 6).



15.
The Respondent tested meter #1371838 on September 18, 2003 and found that it was running 3.134 percent fast (Tr. 7, 8, 31, 32; C. Ex. 2; PGW Ex. 4).



16.
On September 25, 2005, the Respondent issued the Complainant a make-up bill in the amount of $3,301.78 (Tr. 15, 21, 22; PGW Ex. 1, 5, 6).


17.
On September 30, 2003, the Respondent removed $3,301.78 from the Complainant’s bill since the amount was disputed (Tr. 23; PGW Ex. 1). 



18.
By letter dated October 16, 2003, the Respondent notified the Complainant that the meter test showed that the meter was running 3.134 percent fast and that a credit of $209.42 had been applied to his account (Tr. 8, 24; C. Ex. 2; PGW Ex. 5, 6).


19.
By letter dated October 20, 2003, the Respondent notified the Complainant that it had reviewed his September 25, 2003 bill for accuracy.  It was noted that he was billed for actual usage in the prior month and for unbilled usage in the 69 months that his bills were estimated.  A credit of $918.27 was applied to his account to reflect changes in the Gas Cost Rate (“GCR”) during the 69 month period.  In addition, the Complainant was given the opportunity to enter into an affordable payment agreement for a period of up to 69 months (Tr. 8, 9, 35; C. Ex. 3, 4; PGW Ex. 6).



20.
On October 20, 2003, the Respondent sent the Commission a utility report explaining the following:  that the Complainant’s meter was exchanged on August 28, 2003; that it had underestimated the Complainant’s usage; and that the Complainant would receive a revenue credit adjustment of $918.27 (Tr. 9, 24; C Ex. 4; PGW Ex. 5).



21.
The Complainant had a credit of $541.23 on November 25, 2003.  This balance did not include the disputed amount (Tr. 23, 24; PGW Ex. 1). 



22.
In the Bureau of Consumer Services decision, dated October 4, 2004, it was noted that the Respondent failed to obtain actual meter readings for an extended period of time.  Consequently, the Respondent was ordered to credit the Complainant’s account in the amount of $435.00 and to waive all of the late payment charges after November 3, 2003.  The decision required the Complainant to pay $278.00 a month consisting of a budget of $178.00 plus $100.00 a month on the outstanding balance starting in October 2004 (Tr. 34, 35; PGW Ex. 5, 6). 



23.
The Respondent credited the Complainant’s account in the amount of $343.00 (instead of $435.00) and waived late payment charges of $0.38 on October 8, 2004.  In addition, the Respondent transferred the disputed $1,677.28 back into the Complainant’s account.  The Respondent gave the Complainant a revenue adjustment of $56.02 on November 8, 2004 because the bills were estimated more than four years (Tr. 24, 35; PGW Ex. 1, p. 7, Ex. 5).


24.
All of the Complainant’s bills since October 24, 2003 have been based on actual readings (Tr. 45; PGW Ex. 6).



25.
The Complainant starting paying his current bills instead of his budget bills in October 2003 because he did not want to be on the budget plan and he did not agree with the payment plan proposed by the Respondent (Tr. 15, 16, 23; PGW Ex. 1).



26.
On March 28, 2005, the Complainant’s balance was $1,633.54.  The Complainant paid the Respondent $355.65 on March 29, 2005, thereby reducing the balance to $1,277.89 (Tr. 25, 47; PGW Ex. 1, 2).
DISCUSSION


Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that based on the Respondent’s request, he removed the panel from the front of his meter and allowed the Respondent access to install an automatic meter reader (“AMR”) (Tr. 5, 11-13; C. Ex. 1, 5, 8).  The Complainant was not home on August 28, 2005, when the Respondent’s representative came to change the meter.  The Complainant’s wife let the representative in and went upstairs (Tr. 9; C. Ex. 5, 6).  The Complainant provided pictures of the meter to show that the meter was behind a wooden panel (Tr. 11, 12; C. Ex. 5).  The Complainant testified that his wife denied that the Respondent’s representative had enough time to remove the meter and install another meter (Tr. 12, 13, 49, 51; C. Ex. 6).  However, the records provided by the Respondent show that the Complainant’s meter was changed.  Furthermore, the Complainant agreed that his current meter is meter number 1876770 (Tr. 16).  


The Complainant denied that installing an AMR has reduced his estimated bills as promised in the Respondent’s May 28, 2003 letter (Tr. 14, 15; C. Ex. 8).  He stated that before the AMR was installed he had a credit and after the installation, he owed $3,000.00 (Tr. 14-16).  The Respondent’s witness, Zeyda Santiago, explained the difference between estimated bills and budget bills (Tr. 26, 27).  The evidence in the record demonstrates that the Complainant has not received an estimated bill since the AMR was installed in August 2003 (Tr. 45; PGW Ex. 1).  Consequently, the installation of the AMR eliminated the estimated bills but it increased his balance because the Respondent had previously underestimated his bills.


The Complainant questioned the Respondent’s actions and correspondence after the meter was removed.  He did not understand why he owed the Respondent for prior usage when he had paid his bill each month and he had a credit of $353.30 on September 25, 2003 (Tr. 7).  The Complainant referred to several letters from the Respondent concerning adjustments to his make-up bill.  In the October 16, 2005 letter, the Respondent stated that the Complainant was entitled to a credit of $209.42 because the meter was running fast (Tr. 8; C. Ex. 2).  In the letter from Dennis M. Pollock, Respondent’s Dispute Resolution Unit, to the Complainant, dated October 20, 2003, Mr. Pollock indicated that the Respondent issued a make-up bill on September 25, 2003, because the Respondent had estimated the Complainant’s usage too low.  It was noted that the Respondent had estimated the Complainant’s bills for 69 months (Tr. 9; C. Ex. 3).  In this letter, the Complainant was given a $918.27 credit because the gas cost rate had been calculated incorrectly on the make-up bill (Tr. 8, 9; C. Ex. 3).


The Complainant also questioned the information in the utility report, dated October 20, 2003.  The Respondent stated that there were marginal changes in consumption which may be due to the internal conditions at the property (Tr. 9).  The Complainant acknowledged that he replaced his windows and doors, installed a new roof and installed an energy efficient heating system (Tr. 6.10).  Nevertheless, he denied that the Respondent conducted an investigation at his home (Tr. 10).  The Respondent admitted that it did not send a representative to the Complainant’s home to conduct an investigation (Tr. 46).  Ms. Santiago explained that the Respondent looked at its records to prepare the utility report.  It did not mean that a PGW representative talked to Mr. or Mrs. Twist or that a representative visited the property and reviewed the Complainant’s appliances (Tr. 46).



The Complainant has presented evidence to show that he was on the budget plan during the period from 1998 through August 2003 and that he paid his budget payment on a monthly basis.  The record shows that he had a credit from 2002 through August 2003.  When the meter was tested, the Respondent found that the meter was running fast.  Therefore, the Complainant was entitled to a credit.  Consequently, the Complainant denies that he owes the Respondent for usage between 1998 and August 2003.  Furthermore, the Complainant alleged that he was confused by the conflicting information that he received from the Respondent.  The Complainant has presented a prima facie case. 



Ms. Santiago testified that the Respondent’s records show that on August 25, 2003, the Complainant’s meter was number 1371838 (Tr. 21; PGW Ex. 1).  A new meter, number 1876770, was installed on August 28, 2003 (Tr. 21; PGW Ex. 1).  Subsequently, a make-up bill in the amount of $3,301.78 was issued on September 25, 2003 (Tr. 21, 22; PGW Ex. 1).  Since the Complainant had a credit of $353.30, the balance due was $2,873.48 (Tr. 22).  Ms. Santiago stated that the Complainant was on the budget plan prior to September 2003 and he had been carrying a credit since April 25, 2002 (Tr. 22, 23; PGW Ex. 1).  Between July 2001 and June 2003, the Complainant was paying $100.00 a month for the budget (Tr. 23; PGW Ex. 1).  His budget payment was reduced to $76.00 in July 2003 (PGW Ex. 1).  After the make-up bill, the Complainant did not want to be on the budget plan (Tr. 23).  The Complainant received a special allowance of $209.42 because the meter was running fast (Tr. 24, 32, 33; PGW Ex. 4, 5).  Since the disputed amount was removed from the Complainant’s bill, he had a credit of $541.23 on November 25, 2003 (Tr. 24; PGW Ex. 1).  Ms. Santiago testified that an additional special allowance of $343.00 was given to the Complainant based on the BCS decision (Tr. 24; PGW Ex. 1, 5, 6).  Furthermore, there was a revenue adjustment of $56.02 on November 8, 2004 because the Respondent estimated the Complainant’s bills for more than four years (Tr.24, 35; PGW Ex. 1, p. 7, Ex. 5).  Ms. Santiago noted that the $918.27 credit (gas cost rate adjustment) to the Complainant’s account was applied before the disputed amount was transferred back into the Complainant’s account (Tr. 24; PGW Ex. 1, 5).  The Complainant’s balance including the disputed amount was $1,633.54 prior to the Complainant’s $355.65 payment on March 29, 2005 (Tr. 25; PGW Ex. 1).


Based on the record, it is understandable that the Complainant was confused by the different communications which adjusted his bill.  The Respondent has shown that the bill was adjusted for the following reasons:  the meter was running fast ($209.42); the gas cost rate was calculated incorrectly ($918.27); the Bureau of Consumer Services decision ($343); and the fact that the Respondent estimated the Complainant’s bills for more than four years ($56.02).  It would have been beneficial if the Respondent had explained all of the adjustments in one document.  However, the Respondent did not violate the Public Utility Code or a Commission regulation by failing to put this explanation in one document. 


It is undisputed that the Complainant makes monthly payments (Tr. 10, 15, 26; PGW Ex. 1, 2).  Thus, the Complainant argues that he does not owe the Respondent for usage prior to September 2003 (Tr. 14).  Ms. Santiago testified that the gas usage analysis demonstrates that the Respondent calculated the make-up bill correctly (Tr. 27-29; PGW Ex. 3).  She explained that between January 12, 1998 and September 25, 2003, the Complainant used 29.1 cubic feet per degree day (Tr. 29; PGW Ex. 3).  When that period was compared with the period from September 25, 2003 to October 26, 2004, the usage in the latter period (32.1 cubic feet per degree day) was higher than the usage prior to September 25, 2003 (Tr. 29; PGW Ex. 3). 


The following chart includes the estimated ccfs from January 1998 through August 2003 and the actual readings from October 2003 through February 2005.  The September 2003 reading includes the makeup reading.  
	
	1998
	1999
	2000
	2001
	2002
	2003
	2004
	2005

	January
	101
	226
	125
	253
	145
	168
	281
	240

	February
	172
	140
	102
	192
	97
	172
	245
	218

	March
	162
	184
	52
	172
	84
	116
	172
	207

	April
	80
	100
	32
	77
	51
	81
	135
	

	May
	42
	76
	33
	29
	31
	29
	33
	

	June
	31
	25
	11
	28
	16
	20
	28
	

	July
	29
	22
	1
	22
	11
	17
	13
	

	August
	27
	7
	0
	19
	11
	15
	15
	

	September
	28
	12
	0
	20
	15
	2460
	24
	

	October
	58
	23
	60
	36
	26
	77
	81
	

	November
	122
	43
	125
	73
	76
	111
	143
	

	December
	175
	64
	240
	81
	140
	236
	232
	




When the usage after October 2003 is compared to the prior usage, it is clear that the Respondent underestimated the Complainant’s usage in several months, i.e., November 1999 (43 ccfs), December 1999 (64 ccfs), July 2000(1 ccf) August 2000 (0 ccfs), September 2000 (0 ccfs) and October 2002 (26 ccfs).  Accordingly, the Respondent has proven that it underestimated the Complainant’s usage.  



Utilities are permitted to issue make-up bills if the utility underestimates usage. See 52 Pa. Code §§56.12 and 56.14.  The record shows that the Respondent issued the make-up bill in accordance with the Commission’s regulations.


The Respondent provided evidence to show that after meter number 1371838 was removed from the Complainant’s property on August 28, 2003, it was tested on September 19, 2003 (Tr. 31, 32; PGW Ex. 4).  
§59.22. Adjustment of bills for average meter error.

 (a)  Fast meters. If, upon test of a meter, it is found to have an average error of more than 2% fast, the public utility shall refund to or credit the customer for the overcharge, based upon what the meter would have registered had it not been fast or slow for a period equal to ½ the time elapsed since the last previous test, but not to exceed 12 months or ½ the period of occupancy of the premises by the customer, whichever is less.  It the period of registration error may be definitely fixed, the overcharge shall be computed for the period.  If the meter has not been tested in accordance with §59.21 (relating to meter tests), the period for which it has been in service beyond the regular test period shall be included in computing the refund. 

 (c)  Slow meters. If, upon test of a gas meter it is found to have an average error of more than 2% slow, the public utility may render a bill for the gas consumed but not covered by bills previously rendered, for a period equal to ½ the time elapsed since the last previous test, but not to exceed 3 months.  If the period of registration error may be definitely fixed, the charge may be computed for the period. 



The Respondent gave the Complainant a $209.42 credit because the meter did not test within 2 percent of 100 percent accuracy (Tr. 8, 24, 32, 33; C. Ex. 2; PGW Ex.1, 5, 6).  This was in accordance with the Commission’s regulations.


After the Bureau of Consumer Services rendered the decision on the informal complaint, the Respondent reduced the Complainant’s bill by $343.00(Tr. 24, 35, 36; PGW Ex. 6).  However, the actual BCS decision instructs the Respondent to give the Complainant a $435.00 credit (PGW Ex. 6).  There is no evidence in the record to show why the Respondent only gave the Complainant a $343.00 credit instead of $435.00.  Furthermore, the Respondent represented that it reduced the Complainant’s bill in compliance with the BCS decision.  Consequently, the Respondent is directed to credit the Complainant’s account by an additional $92.00 to comply with the BCS decision.


The Complainant contends that the Respondent is responsible for its meter and the correct operation of the meter.  While this is true, the Complainant has received relief because the meter was running fast, the gas cost rate was calculated incorrectly and the fact that the Respondent did not read his meter for 69 months.  Since the Respondent proved that it underestimated the Complainant’s usage, the make-up bill was appropriate.  The Complainant has failed to present additional evidence to counter the Respondent’s rebuttal.  Therefore, the Complainant has failed to support his allegations that he does not owe the Respondent for previous usage.  Consequently, the Complainant is responsible for paying the outstanding balance.


In the Bureau of Consumer Services decision, the Complainant was instructed to pay a budget of $178.00 plus $100.00 on the arrearage.  The Complainant has been paying his current bills instead of paying the budget.  In some months, his payments exceeded the $278.00 payment ordered in the BCS decision (Tr. 36; PGW Ex. 1, 2, 6).  After the Respondent applies the additional $92.00 credit, the Complainant can request a payment arrangement on the remaining balance, if he wants a payment arrangement. 



Since the Respondent is required to give the Complainant an additional credit to comply with the Bureau of Consumer Services decision, the complaint is sustained to allow the additional relief of $92.00.  The complaint is dismissed with respect to all of the other allegations.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
A meter satisfies the accuracy requirements if it tests within the range of 98% and 102%. 52 Pa. Code §59.22.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Robert W. Twist against the Philadelphia Gas Works at Docket F-01530881 is sustained in part and dismissed in part.  It is sustained with respect to the additional credit due the Complainant based on the Bureau of Consumer Services decision and dismissed with respect to the other allegations in the complaint.


2.
That the Respondent shall credit the Complainant’s account in the amount of $92.00 to comply with the Bureau of Consumer Services decision, dated October 4, 2004. 



3.
That the Complainant is responsible for paying the outstanding balance on the account.



4.
That the record in this case is marked closed.

Date:
December 14, 2005



___________________________________








Cynthia Williams Fordham








Administrative Law Judge

� 	The Bureau of Consumer Services’ decision states that the credit should be $435.00 (PGW Ex. 6, p. 2).


� 	The Respondent’s attorney objected to the admission of this exhibit because he was not able to cross-examine Mrs. Twist.  The Complainant thought that he had to notify the presiding officer of any witnesses ten (10) days prior to the hearing (Tr. 50).  The exhibit was admitted to corroborate the Complainant’s testimony that his wife was home when the Respondent’s representative came to their home in August 2003 (Tr. 49-51).


� 	The Respondent’s attorney objected to the admission of the letter from Citibank because it did not mention the PGW bill as the reason for denying the Complainant credit (Tr. 52). 
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