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HISTORY OF THE PROCEEDINGS


On June 6, 2005, Agnes Manu filed a complaint against Philadelphia Gas Works (PGW or the Respondent).  Her complaint alleged that her consumption and the relevant charges were higher than they should be and that her bills were highly overstated.  She asked that the Commission stay all the Respondent’s collection until all the issues raised in her complaint were adjudicated.



On July 11, 2005, the Respondent filed an answer to Ms. Manu’s complaint.  It stated that Ms. Manu’s account at 7000 Woodbine Avenue was billed based on actual meter readings and this account had two additional service addresses associated with it.



On June 6, 2005, F.A. Realty Investors Corp. (F.A. Corp.) filed a complaint against PGW.  Its complaint alleged that PGW’s billing practice was highly unusual and that its metering system was faulty.



On July 11, 2005, the Respondent filed an answer to the F.A. Corp. complaint.  It stated that the F.A. Corp. bills were based on actual gas usage at the service address (5800 N. 17th Street) and that F.A. Corp.’s balance was high because it missed and underpaid monthly payments.



A hearing was scheduled for August 18, 2005.  The hearing was continued at the request of Steve Frempong who is the husband of Complainant Manu and the owner of F.A. Corp.  Another hearing was scheduled for September 28, 2005.  At the September 28, 2005 hearing, Ms. Manu appeared pro se and testified on her own behalf.  Mr. Frempong appeared pro se and testified on his own behalf.  The Respondent was represented by Laureto A. Farinas, Esquire, who called one witness in response to each of the Complainants.

FINDINGS OF FACT


1.
Complainant Agnes Manu is a customer of record of the Respondent and takes service at 7000 Woodbine Avenue, Philadelphia, PA.  The Complainant’s gas service was established on October 16, 2002 (PGW Exhibit 1).



2.
Complainant Agnes Manu was also a customer of record of the Respondent at two other addresses:  7500 N. 21st Street, Philadelphia from January 24 to February 1, 2003, and 5528 Crowson Street, Philadelphia from January 27 to May 1, 2003 (PGW Exhibit 1).



3.
Complainant Agnes Manu’s old balances at 7500 N. 21st Street and 5528 Crowson Street were $66.97 and $633.28, respectively.  Her balance at the current address, 7000 Woodbine Avenue, is $8,539.46 (PGW Exhibit 1).



4.
Complainant Agnes Manu lives at the current address with her husband, Steve Frempong.



5.
From October 16, 2002 to September 23, 2005 (about 3 years), Complainant made 6 payments (October 16, 2002; January 23, 2003; July 25, 2003; August 1, 2003; July 27, 2005; and September 23, 2005) (PGW Exhibit 1).



6.
Complainant Agnes Manu’s cubic feet of gas use per degree day (CFDD) were:  34.0 (from October 24, 2002 to August 19, 2003), 26.8 (from August 19, 2003 to August 11, 2004), and 30.8 (from August 11, 2004 to May 11, 2005) (PGW Exhibit 2).


7.
Complainant F.A. Realty Investors Corp. is a landlord ratepayer of the Respondent and is responsible for the payment of gas service to residential units at 5800 N. 17th Street, Philadelphia.  The Complainant’s gas service was established on December 8, 2000 (PGW Exhibit 1A).



8.
From December 8, 2000 to September 23, 2005 (about 5 years), Complainant F.A. Realty Investors Corp. made 8 payments (June 12, 2001; October 17, 2001; January 7, 2002; February 25, 2002; May 23, 2002; October 23, 2002; July 28, 2005; and September 23, 2005) (PGW Exhibits 1A and 2A).



9.
Complainant F.A. Realty Investors Corp.’s cubic feet of gas use per degree day (CFDD) were:  99.2 (from November 1, 2000 to September 17, 2002), 80.8 (from October 30, 2002 to May 12, 2003) and 75.0 (from May 12, 2003 to June 9, 2005) (PGW Exhibit 3A).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 40 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence (1) that the disputed bills are abnormally high when compared to prior usage patterns, and (2) that the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.


Also the Commission has stated that although the meter results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to marshal direct proof that his meter has malfunctioned, he can prove his case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth ct. 2001).


The record shows that the Complainants have not produced any evidence, testimonial or documentary, which would support their allegation that they were overbilled.  Complainant Agnes Manu’s testimony and the testimony of the owner of Complainant F.A. Realty Investors Corp. were of a general nature and contained only assertions.  They testified that they were generally overbilled and that they did not know the amount of being overbilled.  No matter how honest and strong their assertions are, they cannot form a basis for a finding in their favor.  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 16 Pa. 75, 532 A.2d 12 (1987).  Further, the record also shows that Complainant Manu’s gas usage was not excessively high and Complainant F.A. Realty Investors Corp. had no control over its tenants’ gas usage, and that their bills were high because the Complainants rarely paid them when due.  They rarely paid their bills in full when they bothered paying them.



The Complainants must realize that they cannot continue receiving gas service without paying the cost of providing such service.  They must also realize that their financial responsibility, when unfulfilled, will be charged into the cost of the Respondent’s doing business and spread at large in the price of its service.  It is highly unfair to place this burden on the public.



For the reasons above, I conclude that the Complainants have not carried their burden of proof.  It becomes unnecessary to discuss whether the Respondent has produced sufficient evidence to rebut the Complainants’ case.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
Complainant Agnes Manu has not carried her burden of proof.



3.
Complainant F.A. Realty Investors Corp. has not carried its burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Agnes Manu against Philadelphia Gas Works at Docket No. C-20054629 is dismissed because the Complainant failed to carry out her burden of proof.



2.
That the complaint of F.A. Realty Investors Corp. against Philadelphia Gas Works at Docket No. C-20054630 is dismissed because the Complainant failed to carry its burden of proof.

Date:
       December 15, 2005


____________________________________








Ky Van Nguyen








Administrative Law Judge 

� 	Section 332(a) of the Public Utility Code provides:





   (a)  Burden of Proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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