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Before

Veronica A. Smith
Chief Administrative Law Judge
On October 24, 2005, Susan O’Brien (Complainant) filed a Formal Complaint with the Commission against PECO Energy Company (Respondent), alleging a billing dispute.  Specifically, Complainant objects to paying the higher generation costs associated with “green energy.”  Complainant requests that these costs be paid by the producers of alternative energy and not passed on to customers.
On November 16, 2005, Respondent filed an Answer and a Motion to Dismiss, addressing the allegations of the Complaint and moving to dismiss the Complaint on the basis that it is insufficient as to substance
.  Complainant did not file a response to the Motion to Dismiss within the proscribed 10-day period
.  This matter was assigned to me by Motion Judge Assignment Notice dated November 22, 2005.  The Motion is ripe for ruling.  
FINDINGS OF FACT

1.
Complainant is Susan O’Brien, 7428 Lawndale Avenue, Philadelphia, Pennsylvania.  

2.
Respondent is PECO Energy Company, a jurisdictional public utility providing electric and natural gas service in the Commonwealth of Pennsylvania.  

3.
On October 24, 2005, Complainant filed a Formal Complaint against Respondent challenging the increased production costs charged to a customer who purchases “green energy.”  

4.
As relief, Complainant requests that the Commission require producers of windmill power pay their own production costs and not require customers purchasing the power to pay extra.  

5.
On November 17, 2005, Respondent filed a Motion to Dismiss the Complaint on the basis that it is insufficient as to substance.  

6.
Complainant’s participation in Respondent’s wind energy program is voluntary.  

DISCUSSION
Before the Commission are both a Complaint and a Motion to Dismiss the Complaint on the basis that it is insufficient as to substance.  
The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions, specifically a motion averring that the Complaint is insufficient as to substance.  52 Pa. Code §5.101(a)(3).  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant, and the Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  Equitable Small Transportation Interveners, 1994 Pa. PUC LEXIS 69 (July 18, 1994); Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners, supra. 

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)). 

In order to be a legally sufficient formal complaint, the pleading submitted must set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code §5.22(a)(4).  See also, 66 Pa.C.S. §701.

The Complainant filed her Formal Complaint using the form provided by the Commission.  Paragraph 4 of the Complaint contains two parts and asks the Complainant to state their complaint.  Complainant completed this portion of the form as follows:


Why has the policy been changed regarding customers now being asked to pay for electricity production?  Why are the costs of producing “green energy” being paid for by the customers?  Today’s radio ads say how beneficial “clean energy/green energy” is, why are today’s customers being asked to subsidize the costs?  Why is the PUC going along with this?

Paragraph 5 of the Complaint form asks, “What do you want the Commission to do about your complaint?” and is answered by Complainant as follows:


I want the producers of “Green” energy or windmill power production to pay for their windmill power costs and stop asking customers to pay extra for windmill produced energy.

Respondent, in its Motion to Dismiss, avers that Complainant participates in a voluntary wind energy program and that the rates charged by Respondent are contained in its Electric Service Tariff, Pa. PUC No. 3, and Gas Service Tariff, Pa. PUC No. 2.  Respondent further avers that these tariffs have been approved by the Commission and are therefore, binding on both the utility and its customers.  Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067 (Pa. Commw. 1981). Respondent moves for dismissal of the Complaint on the basis that it fails to allege any violation of the Public Utility Code, Commission regulations or Respondent’s tariff and is therefore insufficient as to substance.  

The relevant portions of Respondent’s tariff provide as follows:


Wind Energy Service Rider.  Availability.  Subject to the limitations described below, this voluntary Rider is available to all residential. . .Customers who receive Default PLR service under Rate Schedules R, RH, RT, GS, OP, HT, PD and EP. . .Customers who elect to receive Wind Energy Service under this Rider will be subject to the charges described below.

Supplement No. 60 to Tariff Electric Pa. PUC No. 3, Third Revised Page No. 96B.  

Complainant does not allege that Respondent is charging rates other than those set forth in the Wind Energy Rider to its tariff but merely objects to the costs associated with her participation in the wind energy program.  Complainant’s participation in this program is voluntary and she may discontinue her participation if she does not wish to incur the costs associated with the program.  The Complaint fails to allege any violation of the Public Utility Code, Commission regulation or Commission Order.  Accordingly, the Complaint is insufficient as to substance and must be dismissed.  Respondent’s Motion to Dismiss is granted.  

The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and the Respondent is entitled to judgment as a matter of law.  Lehigh Valley Power Comm. V. Pa. Public Utility Comm’n, 563 A.2d 548 (Pa. Commw. Ct. 1989); Edan Transportation Corp. V. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Commw. Ct. 1993).  Since the Complaint is insufficient as to substance, a hearing in this case would be a fruitless exercise and a waste of Commission resources.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to this Complaint.

2.
A formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done in violation or claimed violation of a statute, regulation or order of the Commission.
3.
The instant complaint fails to state a claim upon which the Commission can grant relief and is insufficient as to substance.  

4.
Tariffs have the force of law and are binding on both the utility and its customers.  Brockway Glass Co. v. PA. PUC, 437 A.2d 1067 (Pa. Commw. 1981).  
5.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

6.
A hearing is necessary to resolve genuine questions of material fact, and a hearing need not be held if the question presented is one of law only.

7.
A hearing is not necessary in the public interest in this case.

ORDER
THEREFORE,

IT IS ORDERED: 
1.
That PECO Energy Company’s Motion to Dismiss the Complaint filed by Susan O’Brien, at PUC Docket No. C-20055483, is granted.
2.
That the Complaint filed by Susan O’Brien against PECO Energy Company, at PUC Docket No. C-20055483, is dismissed.  
Dated:
December 21, 2005



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� Respondent fails to provide the grounds upon which it is filing its Motion. However, it appears from the body of the Motion that Respondent is moving for dismissal, pursuant to 52 Pa. Code §5.101(a)(3), on the basis that the Complaint is insufficient as to substance.  In the future, Respondent is encouraged to provide a citation to the specific Commission regulation providing the basis for the Motion.  


� Pursuant to 52 Pa. Code §5.101(d), any response to the Motion was due on or before November 26, 2005.  
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