
 PENNSYLVANIA


PUBLIC UTILITY COMMISSION


Harrisburg, PA  17105-3265


Public Meeting held January 12, 2006
Commissioners Present:


Wendell F. Holland, Chairman


James H. Cawley, Vice Chairman


Bill Shane

Kim Pizzingrilli

Terrance J. Fitzpatrick

Alex Sterin c/o Camden Cleaning Company
v. Docket No. C-20030566
PECO Energy Company


OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition is a Petition for Reconsideration (Petition) of a Commission Opinion and Order filed by Alex Sterin c/o Camden Cleaning Center (Camden Cleaning) on June 8, 2005, relative to the above-captioned proceeding.  The Opinion and Order to which the Petition refers was entered on May 24, 2005.  An Answer to the Petition was filed by PECO Energy Company (PECO) on June 20, 2005.

History of Proceeding



On June 24, 2003, Camden Cleaning filed a Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO.  In the complaint, Camden Cleaning essentially alleged that the PECO billed it on estimated usage and that the estimated usage was much higher than the actual usage.  The owner, Mr. Sterin, asked that the Commission direct PECO to bill on actual usage and reimburse him.



On July 24, 2003, PECO filed an Answer to the Complaint.  PECO admitted that it based its billing of Camden Cleaning’s four business locations on estimated usage and that it did so because Camden Cleaning’s meters at all four locations were found to have been subjected to tampering.


Camden Cleaning operates a laundry service at four locations in Philadelphia, each of which receives electric utility service from PECO.  Based on information received from an individual who was implicated in meter tampering at other PECO’s accounts, Alex Sterin’s businesses were identified because they were included in a list of this person’s clients.  Based on this information, representatives of PECO conducted an investigation and found evidence of meter tampering at all four locations. PECO, subsequently, rebilled Camden Cleaning for estimated unmetered usage at the four accounts.  Thereafter, Camden Cleaning filed a Formal Complaint against PECO objecting to the estimated unmetered usage.


At a hearing held on May 20, 2004, Camden Cleaning was represented by David P. Temple, Esquire, who presented the testimony of two witnesses, Alexander Sterin and Michael Sterin, and introduced seven exhibits which were admitted into the record.  PECO was represented by Anthony D. Kanagy, Esquire, who presented the testimony of two witnesses, Harry Christian and Renee Tarpley, and introduced 14 exhibits, the first ten of which were admitted into the record.  Camden Cleaning objected to PECO’s proposed Exhibits Nos. 11 through 14 on the ground that they were inadmissible hearsay.  The ALJ sustained Camden Cleanings’ objection and they were stricken.  I. D. at 7-8.


By Initial Decision issued November 16, 2004, presiding Administrative Law Judge Ky Van Nguyen found rebilling appropriate for three of the four accounts in question.  PECO filed Exceptions to the Initial Decision relative to rebilling for the fourth account and Camden Cleaning filed Reply Exceptions.  This Commission agreed and granted PECO’s Exceptions and directed rebilling for all four of the account locations in question.



In its Petition for Reconsideration, Camden Cleaning lists twenty-two reasons in support of its request that the Commission deny PECO’s Exceptions and adopt the ALJ’s Initial Decision without modification.  On consideration of the Petition, we granted reconsideration, pending review of and consideration on the merits.  


On June 20, 2005, PECO filed an Answer, asserting that Camden Cleaning’s Petition for Reconsideration should be denied because Camden Cleaning failed to raise new or novel arguments not previously considered by the Commission in its Order. 


Discussion


The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. § 703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regulations, 52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. PG&W, 56 Pa. PUC 553 (1982) (Duick).  



Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  Duick at 559.  



We note that, pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572, our power to modify or rescind final orders is limited to certain circumstances.  A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an order will result in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980); City of Philadelphia v. Pa. PUC, 720 A.2d 845 (Pa. Cmwlth. 1998); and West Penn Power Company v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995).


Camden Cleaning argues that there is a lack of evidence of meter tampering in the record at Camden Cleaning’s property at the Allegheny Avenue location.  In particular, Camden Cleaning asserts that there is no testimony in the record regarding a federal investigation regarding meter tampering even though we referenced a federal investigation as the basis for our decision to grant PECO’s Exceptions.  Additionally, Camden Cleaning asserts that PECO Exhibit No. 7, the document referred to in the Commission’s decision, is “entirely vague and does not indicate any evidence of meter tampering.”


On June 20, 2005, PECO filed an Answer to Camden Cleaning’s Petition that responded to each of the twenty-two paragraphs contained in the Petition with a corresponding list of the places in the record where evidence related to each of the paragraphs in Camden Cleaning’s Petition was located in the record.  On review of Camden Cleaning’s Petition, and in light of the record as described in the proceeding, we find that there is evidence in the record of tampering activity that would result in the underbilling of Complainant’s Allegheny Avenue account by PECO.  Consequently, PECO’s rebilling related to the Allegheny Avenue location is justified.  


Camden Cleaning alleges that there is no evidence in the record of this proceeding regarding a federal investigation regarding meter tampering.  (Camden Cleaning Petition at. 3).  Upon review of the record, we find that there was sufficient evidence of the existence  of the federal investigation to serve as an explanation for the manner in which PECO became aware of the meter tampering at the Camden Cleaning locations.  (Tr. at 45).  First of all, this matter came to PECO’s attention as a result of an investigation of a man named George Wagner who was involved in meter fixing.  Mr. Sterin was on Mr. Wagner’s list of clients.  (Tr. at 11-12).  As a result of this information, PECO conducted its own investigation.  PECO’s revenue protection technician, Mr. Christian, inspected the meters at all four properties, including, Mr. Sterin’s Laundromat on Allegheny Avenue.  Mr. Christian found that the lock on the meter at the Allegheny Avenue location had been cut. Mr. Christian stated that “once you cut that lock off, you go in and tamper with some of the wires that’s usage or no usage, that runs through the meter.”  (Tr. at 33).  When Mr. Christian was asked how he came to get this assignment, he stated that it came from his supervisor and from the US Marshall and the FBI.  (Tr. at 42).  The meters were subsequently replaced by PECO.  (Tr. at 45).  


There is sufficient evidence of record from PECO’s own investigation for us to conclude that metering tampering occurred at the Allegheny Avenue location.  In addition, there are corroborating statements in the testimony of a PECO witness concerning a PECO Exhibit that was not admitted into the record.  PECO’s revenue protection technician returned to the Allegheny Avenue location to check the meter after having been denied admittance earlier that same day.  At that time, the technician found “the Company seal pliers pressed and the lock on the padmount . . . missing.”  (Tr. at 66-68).  Despite the fact that the exhibit in question was not admitted into the record, the statements describing the exhibit are in the record.  While the hearsay nature of these statements may not, in and of themselves, establish sufficient evidence of meter tampering, they support other testimony from PECO’s revenue protection technician that does establish this fact.  (See Tr. at 33).


After meter replacement, the usage at the Allegheny Avenue location increased dramatically.  Camden Cleaning’s allegation that this increased electrical usage was due to a free drying promotion is not credible since the dryers at this location are gas dryers and the gas usage at this location did not increase in the same manner as the electric usage during the “free drying “promotion.  (Order of May 24, 2005, at 9).


In our May 24th Order, we concluded that the record evidence of the intentional cutting and removal of the padmount and the concomitant increase in usage at the Allegheny Avenue location supported our granting of PECO’s Exceptions  (Id. at 10).  Camden Cleaning has failed to raise any matter or allege any “new and novel arguments” such as would persuade us to reverse, modify or amend our Opinion and Order of May 24, 2005.  Accordingly, Camden Cleaning’s Petition is denied; THEREFORE,


IT IS ORDERED:  That the Petition for Reconsideration filed by Camden Cleaning, relative to the Opinion and Order entered herein on May 24, 2005, is denied. 







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  January 12, 2006

ORDER ENTERED:   January 18, 2006
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