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Before

Veronica A. Smith
Chief Administrative Law Judge
HISTORY OF THE PROCEEDINGS


On June 28, 2005, James E. Leber (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent or PPL).  Complainant alleged that PPL defaulted on its “Total Electric Home” contract to provide the RH energy competitive residential heating rate when in 1981, PPL changed Complainant’s rate from the RH rate to the RS rate.  As relief, Complainant requests that the Commission examine the contract and, if PPL is bound by its terms, Complainant requests that the Commission order PPL to refund the full amount of the electricity charges billed in excess of the RH rate.  Complainant also requests that the Commission order PPL to restore the RH rate or reimburse him for the cost of replacing or converting the present electric heating system to a more efficient and less costly source of energy.
On September 14, 2005
, Respondent filed an Answer with New Matter
 and a Motion to Dismiss addressing the allegations in the Complaint and moving to dismiss the Complaint on the grounds that the Complaint is: (1) barred by the doctrine of collateral estoppel; (2) barred by the statute of limitations; and (3) barred because the Commission does not have the authority to provide monetary damages.  Complainant failed to respond to the New Matter by October 4, 2005, the twenty (20) day time limit, pursuant to 52 Pa. Code § 5.26(c) therefore, the relevant facts set forth in the New Matter are deemed admitted.
  Respondent also did not respond to the Motion by September 24, 2005, the ten (10) day time limit, pursuant to 52 Pa. Code § 5.101(d).  The Motion was assigned to me by Motion Judge Assignment Notice dated September 22, 2005 and is procedurally ready for a ruling.  
FINDINGS OF FACT



1.
 On June 28, 2005, Complainant filed a Complaint against PPL alleging that PPL has defaulted on its “Total Electric Home” contract to provide the RH energy competitive residential heating rate, entered into in 1961.  



2.
Complainant asserts that the default occurred in 1981 when the RH rate was changed to the RS rate.



3.
As relief, Complainant requests that the Commission examine the contract and if PPL is bound by its terms, Complainant requests that the Commission order PPL to refund the full amount of the electricity charges billed in excess of the RH rate, and order PPL to restore the RH rate or reimburse for the cost of replacing or converting the present electric heating system to a more efficient and less costly source of energy.



4.
On September 14, 2005, Respondent filed an Answer with New Matter and a Motion to Dismiss.

5.
The Motion moved to dismiss the Complaint on the grounds that the Complaint is: (1) barred by the doctrine of collateral estoppel; (2) barred by the statute of limitations; and (3) barred because the Commission does not have the authority to provide monetary damages.  
6.
Complainant failed to respond to the New Matter.
7.
Complainant did not respond to the Motion to Dismiss.

DISCUSSION

Before the Commission are a Complaint, an Answer to the Complaint and a Motion to Dismiss the Complaint.  
When considering a motion to dismiss, the Commission must view the Complaint in the light most favorable to the Complainant, and the Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances. Equitable Small Transportation Interveners, 1994 Pa. PUC LEXIS 69; Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections. Equitable Small Transportation Interveners, supra. 

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).

The instant Motion requests that the Complaint be dismissed on the grounds that the Complaint is:  (1) barred by the doctrine of collateral estoppel; (2) barred by the statute of limitations; and (3) barred because the Commission does not have the authority to provide monetary damages.  



Respondent’s Motion first asserts that the instant Complaint is barred by the doctrine of collateral estoppel, specifically, that the subject matter of the Complaint is the same as the subject matter in Mr. & Mrs. John Dolman v. Pennsylvania Power and Light Company (Dolman).  Dolman, 72 Pa. PUC 353 (1990).  The Pennsylvania Supreme Court discussed the elements necessary to prevail on the affirmative defense of collateral estoppel in Safeguard Mutual Insurance Company v. Ethel Williams et al. (Safeguard), 345 A.2d 664 (Pa. 1975).  A plea of collateral estoppel is valid if: (1) the issue decided in the prior adjudication was identical with the one presented in the later action; (2) there was a final judgment on the merits; (3) the party against whom the plea is asserted was a party or in privity with a party to the prior adjudication; and (4) the party against whom it is asserted had a full and fair opportunity to litigate the issue in question in a prior action.


In Dolman, the complainants alleged that in 1968, they converted their home to electric heat, at which time they were given the “special” RH rate.  They alleged that they were promised this special rate for a lifetime and that they were entitled to that rate by virtue of a contract with PPL.  After various proceedings, the Commission found for PPL by granting its motion to dismiss.  The Commission found: (1) a public utility cannot make a special contract for rates with a customer, but can only charge the lawful tariff rates; (2) PPL could not reinstate the RH rate as a matter of law because the tariff rate clearly supersedes a previous contract rate, assuming the lifetime contract rate existed, and because PPL may only charge for electric service pursuant to its currently effective tariff rates; (3) Complainant’s request for damages is wholly a contract matter which falls within the sole jurisdiction of the Courts of Common Pleas; (4) the four- (4) year statute of limitations is a bar to the Commission finding a violation of the Code for an event that occurred over twenty-one (21) years ago; and (5) the doctrine of laches is applicable since complainants have waited for a period in excess of twenty-one (21) years to file their complaint.  Id. at 13 - 20.  In Dolman, the issue, which is identical to the instant case, was whether complainants were entitled to the RH rate by virtue of a contract with PPL.   In Dolman the issue was fully adjudicated and there was a final judgment on the merits.  PPL was a party in both the Dolman case and the instant case, and PPL had a full and fair opportunity to litigate the issue in question in the Dolman case.   Accordingly, the Motion to Dismiss must be granted based on the doctrine of collateral estoppel.
Although Respondent’s other grounds for dismissal are similarly valid, there is no need to directly address those other grounds since the Complaint is already dismissed.
The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion. Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Commw. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Commw. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993).  There are no disputed issues of fact and the Commission has previously adjudicated the issue brought forth in this Complaint.  A hearing would be a fruitless exercise and a waste of Commission resources.  
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and subject matter of the instant complaint.

2.
Respondent’s plea of collateral estoppel is valid.  
3.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.

4.
A hearing in the instant case is not necessary in the public interest and would be a waste of Commission resources.

ORDER
THEREFORE,

IT IS ORDERED:



1.
That the Motion to Dismiss filed by PPL Electric Utilities Corporation to dismiss the Complaint filed by James E. Leber at Docket No. C-20055083 is granted.

2.
That the Formal Complaint filed by James E. Leber against PPL Electric Utilities Corporation at Docket No. C-20055083 is hereby dismissed.
Dated: December 21, 2005



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
�  Respondent was served a copy of the Complaint on August 29, 2005.  





�  Respondent’s filing, on page 3, confusingly had a heading of “New Matter Motion to Dismiss;” however, Respondent also submitted a separate Motion to Dismiss.  I will consider Respondent’s filing on page 3 as “New Matter” only.


�  The Commission’s regulation states:  “A reply to new matter shall be filed within 20 days of the date of service of the answer or other pleading raising new matter.  Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.”  52 Pa. Code § 5.62(c).
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