BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

James Cantwell




:







:

v.





:

F-01752943







:

PECO Energy Company



:
INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On February 25, 2005, James Cantwell (Complainant) filed a formal complaint against PECO Energy Company (Respondent) alleging that he was billed for his tenant’s electric usage.  On May 13, 2005, Respondent filed an answer averring that it was required to place charges for a first floor apartment in Complainant’s name after it discovered foreign load on the meter.  
By Hearing Notice dated May 26, 2005, this case was assigned to me and the parties were notified that a hearing in this case was scheduled for June 29, 2005.  On June 6, 2005, I issued a Prehearing Order that advised the parties of applicable procedural rules.
The hearing was held as scheduled.  Complainant appeared pro se and testified.  Complainant introduced four exhibits, all of which were admitted into evidence.  Respondent was represented by Lisa Lutz, Esquire.  Respondent presented the testimony of Victor Saldana, a high bill consultant for Respondent, and Anita Armstead, a regulatory assessor for Respondent.  Respondent introduced seven exhibits, all of which were admitted into evidence.

The hearing was tape recorded because a court reporter was not present due to a mix-up.  The audiotape was subsequently transcribed by the court reporting firm.  The transcript consists of thirty-nine pages.  The record did not close until August 29, 2005, in order to allow time for the court reporting firm to transcribe the audiotape.  
FINDINGS OF FACT
1.
Complainant owns an apartment building located at 3117 Frankford Avenue, Philadelphia, PA 19134.  (Tr. 6-7; PECO Ex. 1).
2.
Ms. Davadino was a tenant who lived in the apartment on the first floor.  (Tr. 12-13, 17). 

3.
Ms. Davadino contacted Respondent and complained that she had foreign wiring connected to her electric meter.  (Tr. 17).
4.
Respondent’s technician, Victor Saldana, visited the property on May 11, 2004, in response to Ms. Davadino’s complaint.  (Tr. 17).
5.
During his investigation, Mr. Saldana discovered that the stairway and the second floor hall lights were connected to the electric meter for the first floor apartment.  (Tr. 18).
6.
On May 28, 2004, Respondent sent Complainant a letter stating that its technician had found foreign wiring connected to the meter for the first floor apartment, and that Complainant had until June 30, 2004, to correct the wiring and have it re-inspected by Respondent, or the tenant’s electric bill and existing account balance would be placed in Complainant’s name pursuant to state law.  (Tr. 27-28; PECO Ex. 4).
7.
By letter dated July 6, 2004, Respondent informed Complainant that it was transferring electric service for the first floor account to Complainant’s name as of the meter reading obtained on June 23, 2004, and that it was also transferring to him the tenant’s open balance of $424.19.  (Tr. 10; Complainant Ex. 2; PECO Ex. 5). 
8.
On July 13, 2004, Mr. Saldana returned to the property in response to Complainant’s call stating that he had corrected the foreign wiring problem.  Mr. Saldana found that the wiring had in fact been corrected.  (Tr. 20).
9.
Respondent issued to Complainant a final bill in the amount of $532.10, which represents $101.91 in charges that accrued during the period from June 23, 2004 to July 13, 2004, plus the tenant’s open balance of $424.19, plus a $6.00 transfer fee.  (Tr. 26; PECO Ex. 1).
10.
On February 10, 2005, the Bureau of Consumer Services (BCS) issued a decision on Complainant’s informal complaint, in which it found that Complainant was responsible for payment of the $532.10 final bill.  (Tr. 28-29; PECO Ex. 6).
11.
Complainant has not paid the $532.10 final bill.  (Tr. 29). 
DISCUSSION
Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.



In the present case, Complainant alleges that he should not be held responsible for payment of the electric bill associated with the first floor apartment in a building he owns.  Complainant asserts that the bill was the responsibility of the tenant and that her account should never have been transferred to him.  Complainant does not dispute however that lighting for common areas - the stairway and second floor hall - were on the electric meter for the first floor apartment.  Respondent discovered the foreign wiring on May 11, 2004, after it was contacted by the tenant.  In a letter dated May 28, 2004, Respondent informed Complainant that he had until June 30, 2004, to correct the wiring and have it re-inspected by Respondent, or the tenant’s electric bill and existing account balance would be placed in Complainant’s name pursuant to state law.  Complainant failed to notify Respondent by June 30, 2004, that he had corrected the foreign wiring problem.  Consequently, by letter dated July 6, 2004, Respondent informed Complainant that it was transferring electric service for the first floor account to Complainant’s name as of the meter reading obtained on June 23, 2004, and that it was also transferring to him the tenant’s open balance of $424.19.  It was not until July 13, 2004, that Complainant contacted Respondent and informed it that he had corrected the wiring problem.  On that day, Respondent went out to the property and found that the wiring had in fact been corrected.  Respondent consequently took the account for the first floor apartment out of Complainant’s name and placed it back in the name of the tenant.  Respondent issued to Complainant a final bill in the amount of $532.10, which represents $101.91 in charges that accrued during the period from June 23, 2004 to July 13, 2004, plus the tenant’s open balance of $424.19, plus a $6.00 transfer fee. 


Statute and case law provide that upon the discovery of foreign load on a tenant’s meter, the utility must place the account in the landlord’s name and collect unpaid bills from the landlord.  66 Pa.C.S. §1529.1; Santos v. Metropolitan Edison Company, C-00967757 (August 7, 1997).  I find that in the present case Respondent acted lawfully in placing the tenant’s account in Complainant’s name and billing him for service upon its discovery of foreign wiring on the meter of the first floor apartment.  I must therefore dismiss the complaint.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
Complainant had the burden of proof.  66 Pa.C.S. §332(a).
3.
Complainant failed to meet his burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by James Cantwell against PECO Energy Company at Docket No. F-01752943 is dismissed.



2.
That this case be marked closed.







__________________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
December 21, 2005
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