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Administrative Law Judge 

HISTORY OF THE PROCEEDINGS


On March 28, 2005, LGS Donuts, Inc. (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent had billed it incorrectly.  The Complainant’s owner asked that the Commission direct the Respondent to reduce the balance due to a reasonable amount.


On June 2, 2005, the Respondent filed an answer to the complaint.  The Respondent stated that on July 20, 2004, the Respondent visited the Complainant’s property and found a meter board at the property which was tampered with, and that on August 3, 2004, the Respondent returned to check the repairs made by the Complainant’s technician and installed a new meter.  It also advised the Complainant that it would back-bill the Complainant for 4 years.



A hearing was held on October 12, 2005.  The Complainant was represented by Marc L. Davidson, Esquire, who presented the testimony of one witness and introduced 11 exhibits which were admitted into the record.  The Respondent was represented by Lisa A. Lutz, Esquire, who presented the testimony of two witnesses and introduced 7 exhibits which were admitted into the record.



I directed the parties to file their briefs on or before October 22, 2005, 10 days after the hearing.  Only the Complainant complied with this deadline.



The record was closed on October 22, 2005.

FINDINGS OF FACT


1.
The Complainant is a business customer of the Respondent’s and takes service at 717 E. Girard Avenue, Philadelphia, Pennsylvania.  Mr. Howard is the Complainant’s owner.  The Complainant sells doughnuts at this address.


2.
The Complainant’s electrical equipment at the shop consists of a bagel oven, an espresso machine, and air conditioning units.


3.
On July 20, 2004, the Respondent’s Revenue Protection Technician, Roscovich, inspected the Complainant’s meter.  He found two meter boards on the rear of LGS Donuts:  one meter board (metered service) had an active registered meter and the other (unmetered service) had jumper wires to by-pass the meter, thereby diverting electricity to the property without registration.  He did not meet the Complainant’s owner because the owner was not there at the time.  He left his card asking the owner to call.


4.
Technician Roscovich took the cover off the meter board (unmetered service) and saw a bypass.  The transformers, which measure the pulses off the electric being used and registered on the meter, were removed from the meter board (unmetered service) to avoid registration (PECO Exhibit 7).



5.
On July 28, 2004, the Respondent’s Revenue Protection Technician Roscovich returned to the property to meet the Complainant’s owner and his electrician.  The Respondent explained to the owner that there are two meters at the Complainant’s property:  one metered service provided electricity to the bagel oven, the espresso machine and the air conditioning units; the other (unmetered or by-passed service) provided electricity to all other appliances in the shop, and that the repairs to this meter, the unmetered service, were needed.


6.
On August 3, 2004, the Respondent’s Revenue Protection Technician returned to the property to verify the repairs, remove the Complainant’s unmeasured meter, replace it with a new one, and activate it to measure service use.



7.
The unmetered service was provided to 719 E. Girard Avenue and was discontinued in 1996.  This meter was altered to provide service to the Complainant.



8.
The Complainant’s daily average use (DAU) between August 3, 2004 (a new meter was installed and activated, index 00000) and August 23, 2004 (a period of 20 days and a reading of 7051 was obtained) was 352.6 Kwh (7051/20).  This DAU was used to bill the summer months.  The DAU of 352.6 Kwh was multiplied by 40% to get the winter DAU, which is 141.0 Kwh.



9.
The Respondent rebilled the Complainant’s account for the 4-year period between July 20, 2000 and August 3, 2004 as follows:

	DATES
	
	DAYS
	
	DAU
	
	USAGE
	SUMMER/WINTER

	7/20/00 to 9/20/00
	=
	 62
	x
	352.6
	=
	21,861
	         Summer

	9/20/00 to 5/22/01
	=
	244
	x
	141.0
	=
	34,404
	         Winter

	5/22/01 to 9/20/01
	=
	121
	x
	352.6
	=
	42,665
	         Summer

	9/20/01 to 5/22/02
	=
	244
	x
	141.0
	=
	34,404
	         Winter

	5/22/02 to 9/20/02
	=
	121
	x
	352.6
	=
	42,655
	         Summer

	9/20/02 to 5/22/03
	=
	244
	x
	141.0
	=
	34,404
	         Winter

	5/22/03 to 9/20/03
	=
	121
	x
	352.6
	=
	42,655
	         Summer

	9/20/03 to 5/22/04
	=
	244
	x
	141.0
	=
	34,404
	         Winter

	5/22/04 to 8/03/04
	=
	 73
	x
	352.6
	=
	25,740
	         Summer

	8/03/04 to 8/23/04
	=
	
	
	
	
	7,051 (actual use)
	

	
	
	
	
	Total
	
	320,263 Kwh
	


(PECO Exhibit 3)



10.
When back-billed, a seasonal discount was also applied to the Complainant’s account.

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant’s owner, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted unreasonably in that it has refused to reduce the balance due to a reasonable amount.
I.
Tardy Brief


At the hearing, I directed the parties to file their briefs within 10 days or on October 22, 2005.  Only the Complainant complied with this deadline:  the Complainant filed its brief on October 21, 2005 and the Respondent on October 26, 2005.



When a party fails to file a brief on time, a court’s ability to sanction non-compliance is limited to suppressing the tardy brief or barring that party from arguments.  Department of Transportation, Bureau of Driver Licensing v. Vogat, 112 Pa. Commonwealth Ct. 515, 535 A.2d 750 (1988).


Because the Respondent did not timely file its brief, I will not consider its arguments.

II.
Do the Respondent’s Errors make its Estimated Bill for Past Service Unsupportable?


The Complainant argued that the Respondent had made several errors that its estimated bill for past service could not be supported.  For the Respondent to prevail, it must show its claim with clear and convincing evidence, which is mathematically and statistically correct.


The Complainant pointed out several errors in the Respondent’s bill which would make the Respondent’s estimation unwarranted:  wrong address and wrong account number.  The errors were, the Complainant went on, also found in the calculation of the amounts claimed due.  Counsel for the Respondent said in her letter to the Complainant’s Counsel (attached to Brief for Complainant) that she would divide the summer usage by 40% to get the winter usage figure, but in fact she multiplied the summer usage and 40% to arrive at the result.  It also complained that the Respondent did not comply with basic rules of statistics in making an estimate:  the rules require a sample of 426 days instead of 20 days in order to make a valid estimate, and that the Respondent used its amp-probe meter to gauge usage when the amp-probe meter had not been calibrated for accuracy.


The Respondent testified that the unmetered service was provided to 719 E. Girard Avenue and was discontinued in 1996, but that the meter was altered to provide service to the Complainant.  The Complainant did not deny that the meter was altered or that it received unmetered electricity in its shop.  It only asked that the Respondent reduce the estimated bill to a reasonable amount.


About the divide-multiply error, this error is clerical and mechanical, which arises from oversight and can be corrected at any time either on motion or at the judge’s initiative.



About the rules of statistics, Complainant argued that the Respondent should use the sample of 426 days to calculate the estimate of 4-year usage.  The consumption of electricity depends not only on time of day but also on season of the year.  To determine how much electricity a customer consumers in a billing month, it is necessary for the Respondent to find the daily average use (DAU) of that customer.  It is unrealistic to use a sample calculator of 426 days to calculate the Complainant’s DAU.  Twenty days is a reasonable period of time that is needed to arrive at the Complainant’s DAU.


It is noted that after suggesting the sample size calculator of 426 days, the Complainant did not use this number to calculate the years of unmetered service estimate.  Instead, it used the Respondent’s summer and winter DAU (352.6 and 141.0 Kwh).


Finally, the Complainant challenged that the Respondent admitted that its amp-probe meter had not been calibrated when the Respondent used it to gauge usage at the meter.  But this admission does not mean the amp-probe was not accurate.  As a party seeking relief, the Complainant must prove that the amp-probe was inaccurate when it was used to gauge usage at the meter.  The record is without such evidence.

III.
Did the Respondent Negotiate in Bad Faith?


The Complainant contended that under the June 7, 2005 Order of the Chief Administrative Law Judge, the parties were directed to enter into settlement discussions, but that at no time did the Respondent reduce the amount claimed due even by one dollar.  It also contended that the Respondent refused to respond to two letters from the Complainant’s Counsel and that this conduct constituted a lack of good faith, and that, as a result, the Complainant is entitled to an attorney fee of $3,500 for the Respondent’s bad faith in conducting settlement discussions.


The fact that the Respondent did not reduce the claimed amount even by one dollar does not show bad or good faith of the Respondent.  To the contrary, it does show the parties did enter into a discussion of some kind to settle their dispute.  Further, the record is without evidence of the Respondent’s refusal to respond to the Complainant’s Counsel’s letters.



Finally, the Commission is a court of special jurisdiction.  Therefore, if the Complainant is entitled to an attorney fee because of the Respondent’s bad faith in conducting settlement discussions, the Complainant must show a statutory provision giving the Commission such authority.
IV.
The Applicable Statute of Limitations


The Complainant argued that the applicable statute of limitations is a three-, and not a four-, year statute of limitations, 66 Pa. C.S. §3314,
 and that a claim for service used but not billed must be based on this 3-year statute of limitations.



There are two statutes of limitations in the Public Utility Code:  one is 4 years for actions to recover refund based on a public utility’s failure to obtain tariff approval from the Commission, and the other 3 years for actions to recover penalties or forfeitures.  LP Water & Sewer Co. v. Pennsylvania Public Utility Commission, 722 A.2d 733 (Pa. Commonwealth Ct. 1998), appeal denied 742 A.2d 678.  And since 1990, the Commission has applied the 4-year statute of limitations for back-billing unmetered utility service.  Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213 (1990).
V.
Did the Respondent Make a Reasonable Estimate of Past Usage?


The Complainant did not deny that it used unmetered service, but argued that the Respondent did not make a reasonable estimate of past usage.  It made no adjustment for the Complainant’s earlier fewer employees, less equipment, reduced hours and less sales revenues.  Further, the Respondent based its 4 years of usage on the hottest 20 days in August rather than an average summer usage, that the Respondent’s spreadsheets (PECO Exhibit 3) are misleading and erroneous, and that the Respondent did not make any adjustments for lower rates in prior years.



The Complainant then proposed a three year estimate, with reductions in earlier years for reduced usage and a 10% reduction to reflect less than peak August usage, using the Respondent’s DAU in summer (352.6 Kwh) and winter (141.0 Kwh).



The Complainant’s testimony about its earlier fewer employees, less equipment, reduced hours and less revenue was of a general nature and only assertions.  No matter how honest and strong its assertions are, they cannot form a basis for a finding in its favor.  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).



As previously indicated, the Respondent’s calculation of the Complainant’s 4 year use of unmetered service was proper and reasonable.  First, the Respondent obtained a reading of 20 days from August 3 to August 23, 2004, which was 7051 Kwh.  Then calculated the Daily Average Use (DAU) of 352.6 Kwh (7051 Kwh/20) for the summer months.  For the winter months, the Respondent multiplied the summer DAU (352.6 Kwh) and 40%, based on its experience that the Complainant’s business would consume about 40% of the summer DAU.  The Respondent also applied the then-applicable rate to the period billed to arrive at the monetary amount.  This calculation reflects seasonal usage of the year and is reasonable.


The Respondent, according to Angie’s Bar, supra, can backbill the Complainant for estimated unmetered usage for the period of July 20, 2000 to August 3, 2004, the latter being the date when the new meter was activated.  Because there was no history of consumption for the new meter, the Respondent used the reading of 20 days from August 3 to August 23, 2004 to arrive at the summer DAU.  I don’t think the Respondent had to wait until the temperature became low to make an estimation.  This is the logical step the Respondent had to take.
VI.
Did the Respondent’s Shut Off Notices Violate Due Process?


The Complainant argued that the Respondent violated due process of law.  The Respondent gave the Complainant no notice, no hearing and no other legal process before it attempted to shut off service to the Complainant unless the Complainant paid $29,536.81.


In part, Section 1503 above provides as follows:

   (a)  Days discontinuance prohibited.  -  Except when required to prevent or alleviate an emergency as defined by the commission, except in the case of danger to life or property, no public utility, as defined in paragraph (1)(i), (ii), (v) or (vii) of the definition of “public utility” in section 102 (relating to definitions) shall discontinue, and the commission shall not authorize such a public utility to discontinue, except upon request of the customer, for nonpayment of charges or for any other reason, the rendering of service during the following periods:

*
*
*

   (b)  Personal contact before service discontinued.  -  Except when required to prevent or alleviate an emergency as defined by the commission or except in the case of danger to life or property, no public utility referred to in subsection (a) shall discontinue, and the commission shall not authorize, such a public utility to discontinue, except upon request of a customer, for nonpayment of charges or for any other reason, the rendering of service without personally contacting the customer at least three days prior to such discontinuance, in addition to any written notice of discontinuance of service.

*
*
*



The provisions above are phrased in mandatory, not directory terms and apply to all customers, residential and commercial alike, when it terminates service to a customer.  They allow a public utility to discontinue service for non-payment of charges.  They require that, at least three days before a discontinuance of service, a public utility must provide a written notice of discontinuing service.


Here, the record shows, among other things, that a copy of a 72-hour notice of disconnection which was served on the Complainant, and the Complainant’s failure to make payment of the charges are all that are required of the Respondent to comply in order to discontinue service to the Complainant for non-payment of charges.  Due process requires no more than this.



From the reasons above, I conclude the Complainant has not carried its burden of proof.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
The Complainant has failed to carry its burden of proof.



3.
The Respondent is authorized to backbill an electric customer for estimated unmetered usage for a four-year period from the date the inaccurate billing is discovered where the customer has no culpability.  Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213 (1990).



4.
A customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.



5.
As a commercial customer, the Complainant is not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order.  Kayla’s Place Inc. v. Duquesne Light Co., C-00981711 (Pa. PUC May 24, 1999).

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the complaint of LGS Donuts, Inc. against PECO Energy Company at Docket Number C-2005485 is dismissed.

Date: 

December 23, 2005


____________________________________








Ky Van Nguyen








Administrative Law Judge 

� 	Section 332(a) of the Public Utility Code provides:





  (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.


� 	In its Brief, the Complainant cited 66 Pa. C.S.A. §3315 (2004).
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