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v.

Herman Oil and Gas Company, Inc. 
OPINION AND ORDER 


Before the Commission for disposition are the Exceptions filed on 
January 11, 2005, by Herman Oil and Gas Company, Inc., (Herman Oil, Respondent) to the December 22, 2004, Initial Decision of Administrative Law Judge (ALJ) Larry Gesoff.  In the Initial Decision (I.D.), presiding ALJ Gesoff sustained a Formal Complaint brought against Herman Oil by the Commission’s Law Bureau Prosecutory Staff (Prosecutory Staff).  Said Formal Complaint requested the imposition of a civil penalty against Herman Oil in the amount of $250,000 for alleged safety violations.  66 Pa. C.S. § 3301.  The Complaint was subsequently amended to include allegations that Herman Oil violated the Commission’s Gas Cost Rate filing requirements.  (See I.D. at 1).  Replies to the Exceptions of Herman Oil were received from Prosecutory Staff on January 20, 2005.   
History of the Proceedings 


On February 4, 2004, a Formal Complaint initiated by Prosecutory Staff was served upon Herman Oil.  The complaint alleged several violations of the Pennsylvania Public Utility Code, 66 Pa. C.S. §§ 101-3316 (Code), Commission Regulations, 52 Pa. Code §§ 59, et seq., and federal regulations which the Commission has been delegated authority to implement, 49 C.F.R. §§ 192, et seq.  On February 20, 2004, the Commission received a notarized letter from Mark E. Smith, President of Herman Oil & Gas Co. Inc., which was in the nature of an Answer to the Formal Complaint. The matter was assigned to the Office of Administrative Law Judge and a Prehearing Order that was issued on July 22, 2004, advised Herman Oil that corporations must be represented by an attorney pursuant to the Commission’s regulations at 52 Pa. Code §§ 1.21-1.22.  An initial hearing was scheduled for October 27, 2004.  (I.D. at 1). 

On October 7, 2004, Prosecutory Staff filed an amended complaint which added additional alleged violations of the Commission’s Gas Cost Rate (GCR) filing requirements and designated the alleged violations of the Code as violations of the Commission’s Gas Safety Regulations.  Herman Oil did not file an Answer or otherwise respond to the amended complaint.  (I.D. at 1).


The initial hearing was held on October 27, 2004.  Mark E. Smith appeared and identified himself as owner, operator, president, and “sole proprietor” of Herman Oil.    Other than Mr. Smith, Herman Oil has no employees.  Despite being notified in the Prehearing Order that corporations must be represented by an attorney in contested proceedings before the Commission, Mr. Smith appeared unrepresented by counsel.  Mr. Smith was permitted to testify on behalf of Herman Oil; however, he was not permitted to cross-examine witnesses, provide exhibits, or perform other actions which would constitute the practice of law.  (I.D. at 2, Finding of Fact No. 1).  
Prosecutory Staff presented evidence concerning the allegations in its amended complaint through its two witnesses (1) Richard Wallace, Supervisor of the Commission’s Audits Technical Section; and (2) Steve Hurbanek, a gas pipeline safety inspector in the Gas Safety Division of the Commission’s Bureau of Transportation and Safety, who testified concerning a compliance letter dated November 21, 2003, from the Gas Safety Division to Mr. Smith indicating that Herman Oil was in violation of various state and federal regulations.  (I.D. at 3-4).


The record consists of Prosecutory Staff Exhibits 1 and 2
 and a 59-page transcription of the notes of testimony.  The record was closed on November 18, 2004.  The parties did not file briefs.  The ALJ’s Initial Decision was issued on December 22, 2004.
DISCUSSION 

A.
Initial Decision 



ALJ Gesoff reached 16 Findings of Fact and drew 6 Conclusions of Law.  We, hereby, adopt said findings and conclusions unless expressly modified by the discussion contained in this Opinion and Order.


The pertinent Findings of Fact are summarized below:

1.
Mark E. Smith is the owner, operator and sole shareholder of Respondent, a corporation.  Other than Mr. Smith, Respondent has no employees.  Mr. Smith became the owner of Respondent in 1981 or 1982 when he purchased the system from a production company which had two miles of pipe, 25 customers and three wells.  Respondent added customers along the gathering system and added pipeline and gas wells from other production companies.  Today, Respondent has about 400 customers, most of which are residential customers, and about 54 miles of pipeline.  Respondent’s service territory is in Butler County and part of Armstrong County.  Tr. 20-23, 30.
2.
Mr. Smith created Herman Energy, Inc. (Herman Energy) and S.M.E. Well Service, Inc. (SME), both Chapter S corporations. According to Mr. Smith, SME owns the wells and lines of Respondent and Herman Energy markets the gas of SME.  In April 2000 Respondent sent a letter to its customers informing them that they could switch their gas service to Herman Energy; all of Respondent’s customers did so.  SME produces the gas and Herman Energy markets it to Respondent’s previous customers.  According to Mr. Smith, Respondent no longer performs any functions because there is not enough money to run Respondent the way big companies run their systems.  Mr. Smith could not collect overdue bills from customers and Respondent was going broke.  The flat rate which Herman Energy charges its customers is less than Herman Oil charged its customers.  Tr. 23-28, 31, 40.

3.
Herman Energy has annual revenues of about $200,000.00.  Mr. Smith has no other source of income.  Tr. 34.

*          *          *
8.
Respondent’s latest tariff on file with the Commission is Supplement No. 36 to Gas-Pa. P.U.C. No. 4 (Supplement No. 36), which was issued December 31, 1999 and became effective January 1, 2000.  Respondent’s GCR is set forth on pages 7-9 of Supplement 36.  Respondent has not complied with Supplement 36 since 2000.  Tr. 40.

9.
Neither Herman Energy nor Respondent filed a tariff with the Commission regarding the rates Herman Energy began to charge in 2000.  Tr. 31, 39.

10.
Respondent did not file an Annual Gas Cost Rate Filing for 2000, 2001, 2002, 2003 and 2004.  Ex. PS-1, Tr. 39.

11.
Respondent did not file an Annual 1307(e) Statement for 2001, 2002, 2003 and 2004.  Ex. PS-1.

12.
Respondent did not file an Annual Reconciliation Statement for 2000.  Ex. PS-1. 
(I.D. at 2-4; footnotes omitted).



Prosecutory Staff, as the proponent of a rule or order from the Commission, had the burden of proof to establish the allegations contained in the Formal Complaint by an evidentiary standard of a “preponderance of the evidence.”  66 Pa. C.S. § 332(a); see also Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  ALJ Gesoff concluded that Prosecutory Staff met its burden of proving that Herman Oil committed the violations set forth in the complaint, as amended.  Conclusion of Law No. 2.  In Finding of Fact No. 14, ALJ Gesoff included a detailed recitation of several acts and omissions constituting a willful failure on the part of Herman Oil and Mr. Smith to comply with federal and state statutes and regulations applicable to the operation of a natural gas distribution public utility.  (I.D. at 8-9; Conclusion of Law No. 2).



In Conclusions of Law No. 3, 4 and 5, ALJ Gesoff found that Herman Oil: (1) committed 24 different violations of the Commission’s Gas Safety Regulations; (2) rendered unreasonable and unsafe service under the Code for one year; (3) violated the Commission’s GCR regulations and applicable provisions of the Code pertaining to gas cost rate filings for at least four years; and (4) violated tariff regulations and applicable portions of the Code pertaining to tariffed rates for at least four years.  (I.D. at 26).


ALJ Gesoff also concluded that two corporations formed by Mr. Smith were his alter egos.  Thus, under the doctrine of “piercing the corporate veil,” the presiding ALJ disregarded the corporate form and held that Herman Energy, Inc., and S.M.E. Well Service, Inc., were not to be regarded as entities separate from Michael E. Smith, individually.  (I.D. at 11).  

B.
Exceptions and Replies 


Subsequent to the October 27, 2004 hearing of this matter, the Commission was advised that Herman Oil obtained counsel.  Through its counsel, Herman Oil filed Exceptions to the Initial Decision.  The Exceptions consist of 27 paragraph averments expressing objections to the Initial Decision.  We are able to address and dispose of the enumerated objections collectively to the extent they are referenced to specific aspects of the Initial Decision.  Any argument or position which is not expressly considered should be deemed to have been denied without further comment.  See Univ. of PA. v. PA. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).


1.
Failure of Herman Oil to Be Represented by Counsel 



In Exceptions 1-3, counsel for Herman Oil asserts that the proceedings before the ALJ were improper because Herman Oil, as the party-respondent, was not represented by counsel.  Herman Oil argues that it was severely prejudiced with respect to presenting a meritorious defense of the action as a result of the fact that Mr. Smith was precluded from “entering evidence into the record, cross-examining witnesses, or taking any action which would be construed as legal representation.”  (Exc. at 1).  Herman Oil asserts that it [Mr. Smith] should be provided with the opportunity to submit additional evidence and/or have a new hearing which complies with the Rules of Administrative Procedure.  (Exc. at 2).



In reply, Prosecutory Staff observes that the Prehearing Order notifying Herman Oil of the scheduled hearing date was sent July 22, 2004.  Thus, Prosecutory Staff replies that ample time was provided for obtaining counsel.  Prosecutory Staff notes that Mr. Smith was rightfully precluded from engaging in any acts which could be construed as the unauthorized practice of law at such time as he participated in the hearings. (R. Exc. at 1-2).
Disposition     


On consideration of the positions of the parties and the record, we shall deny the Exceptions of Herman Oil.  The decision to proceed with an evidentiary hearing under the facts and circumstances herein should be viewed under a standard of whether an abuse of discretion was committed.  The record indicates service of a compliance letter by the Commission’s Gas Safety Bureau, and personal contact with Mr. Smith by the Gas Safety Inspector, Mr. Hurbanek, during an October 30, 2003 on-site visit.  See Tr. at 17.  If that letter were not enough notice, Mr. Smith was formally placed on notice of the need for legal representation of his corporation with the service of the Prehearing Order dated July 22, 2004.  Nonetheless, Mr. Smith, on behalf of Herman Oil, appeared unrepresented by counsel at the hearing on October 27, 2004.  



Based on the foregoing, we conclude that Herman Oil, represented by Mr. Smith, the corporate officer of Herman Oil and its related corporate interests, has defaulted in its opportunity to respond and rebut the allegations contained in the Formal Complaint.  66 Pa. C.S. § 332(f); see also Phoenix Mutual Life Insurance Company v. Radcliffe On The Delaware, Inc., 439 Pa. 159,  266 A.2d 698 (1970) wherein the Supreme Court held that the corporate defendant/appellant would not be heard to complain on appeal that the trial court erred in allowing the trial to proceed when the corporate defendant was “represented” only by a non-lawyer officer who had clearly been authorized to act by the two other stockholders of the corporation.  See Walacavage v. Excell 2000, Inc., 480 A.2d 281 (Pa. Super. 1984); Drexelbrook Assoc. v. Aqua Pennsylvania, Inc., formerly Pennsylvania Suburban Water Company; Docket No. F‑01458473 (Order entered March 31, 2005).


2.
Herman Oil’s Status as a Public Utility 


In Exceptions 4-7, Herman Oil argues that ALJ Gesoff’s finding that Herman Oil is a public utility is in error.  It repeats Mr. Smith’s position that he acts as a producer, providing gas to National Fuel Gas Distribution Company in the summer months and to end-user residential customers in exchange for rights of way.  Accordingly, Herman Oil asserts that he [Herman Oil] is not subject to the terms and conditions of the Public Utility Code. (Exc. at 2). 


In reply, Prosecutory Staff asserts that, notwithstanding any sales to another local distribution gas utility as a producer or the provision of gas to customers in exchange for rights-of-way, this does not change the fact that Herman Oil also distributes gas to retail customers for a profit, and this activity falls within the definition of a public utility.  (R. Exc. at 2). 


Disposition 


On consideration of the positions of the parties, we do not find any merit to the contentions of Herman Oil.  The Exceptions of Herman Oil shall be denied, consistent with the discussion contained in this Opinion and Order.

Section 102 of the Code, 66 Pa. C.S. § 102, defines a public utility as “[a]ny person or corporations now or hereafter owning or operating . . . equipment or facilities for: . . . [p]roducing, generating, transmitting, distributing or furnishing natural or artificial gas, . . . to or for the public for compensation.”  Without having to reach the question of the legal status of the two corporations created by Mr. Smith, we find that Herman Energy and SME were permitted to acquire assets previously devoted to the public service by the regulated entity, Herman Oil, in violation of the Code.  We adopt the ALJ’s analysis which concluded that the transfer of Herman Oil’s assets and customers to Herman Energy, Inc., was in violation of Section 1102(a)(2) and (3) of the Code, 66 Pa. C.S. §1102(a)(2) and (3).  (I.D. at 9-10).  This section states, in pertinent part:

(a) General rule.-- Upon the application of any public utility and the approval of such application by the commission, evidenced by its certificate of public convenience first had and obtained, and upon compliance with existing laws, it shall be lawful:

(2)  For any public utility to abandon or surrender, in whole or in part, any service . . . .
(3)  For any public utility. . . to acquire from, or to transfer to, any person or corporation, including a municipal corporation, by any method or device whatsoever, including the sale or transfer of stock and including a consolidation, merger, sale or lease, the title to, or the possession or use of, any tangible or intangible property used or useful in the public service.
66 Pa. C.C. § 1102 (a)(2) and (3)(emphasis added).

At hearing, Mr. Smith made clear his intent to avoid Commission regulation of his operations due, in part, to the difficulties he expressed in complying with Commission regulations, including an expressed dissatisfaction with his level of uncollectible or poor payment accounts. Notwithstanding, Herman Oil is a certificated entity and regulated as a public utility.  (I.D. at 10,11; see Finding of Fact No. 8).  Based on the foregoing, this Commission is not bound to accept the transactions under which Mr. Smith attempted to revise his operations to achieve a deregulation.  Herman Oil is still to be recognized as a regulated entity subject to compliance with the Public Utility Code, including applicable tariff provisions, and other regulations promulgated thereunder.  
While the presiding ALJ found it necessary to review the doctrine of “piercing the corporate veil” to further disregard the corporate forms of the entities created by Mr. Smith and to which he transferred assets and customers previously held by Herman Oil, we additionally note that the transactions were done in violation of the Code and need not be recognized by this Commission.  As a result, we find that the Respondent is a public utility as defined by Section § 102(1)(i) of the Public Utility Code, 66 Pa. C.S. § 102(1)(i).  In addition, the Commission’s Gas Safety Division has the authority to enforce federal gas pipeline safety regulations against Herman Oil under Chapter 601 of Title 49 of the United States Code, 49 U.S.C. §§ 60101 et. seq.



3.
Piercing the Corporate Veil  


In Exceptions 8-10, Herman Oil asserts that the finding of fraud and the concomitant conclusion regarding the doctrine of piercing the corporate veil was not warranted in this case.  (Exc. at 3).



Prosecutory Staff points to the testimony of Mr. Smith as support for its position that substantial evidence exists to support the conclusion that a finding of fraud justifying the application of the doctrine of piercing the corporate veil was appropriate.  (R. Exc. at 3).

Disposition 

On consideration of the record, we shall sustain the Exceptions of Herman Oil in this regard.



Pursuant to the Natural Gas Choice and Competition Act, 66 Pa. C.S.       §§ 2201-2212, the General Assembly has made provision for competition in the supply of natural gas.  This Act also contemplates segmenting the market into gas supply, gas marketing and gas distribution functions.  Mr. Smith’s efforts, however intentioned, fall short of the requirements set forth in this Natural Gas Choice and Competition Act.  We find that Mr. Smith’s attempts at restructuring were ineffective, essentially, because he sought to accomplish a restructuring without the assistance of legal counsel.
 

The Pennsylvania Supreme Court has held that the corporate form “will be disregarded only when the entity is used to defeat public convenience, justify wrong, protect fraud or defend crime.”   See First Realvest, Inc. v. Avery Builders, Inc., 600 A.2d 601 (Pa. Super. 1991) citing Sams v. Redevelopment Authority, 431 Pa. 240, 244 A.2d 779 (1968) and Kellytown v. Williams, 426 A.2d 663 (Pa. Super. 1981). There are two recognized theories under which individuals may be liable for acts purportedly done through a corporate entity.  A person may become individually liable under the theory that the corporate form is a sham.  “Where the court pierces the corporate veil, the owner is liable because the corporation is not a bona fide independent entity; therefore, its acts are truly his.”  Wicks v. Milzoco Builders, Inc., 503 Pa. 614, 621, 470 A.2d 86, 89 (1983).  Also, one may be found individually liable based on participation in alleged wrongful acts done under corporate form.  Id. at 90.


In this case, there is no question that the record could support individual liability for Mr. Smith under both the “piercing the corporate veil” and participation theories.  However, we shall decline in this case to do so because there is no need to apply the equitable principle of “piercing the corporate veil.”  Since Herman Oil is a public utility, we have the authority to hear and determine the instant complaint against Herman Oil for violations of the any law or regulation that we have jurisdiction to administer.


Based on the foregoing, the Exceptions of Herman Oil are sustained.




4.
Estoppel 


In Exceptions 11-16, Herman Oil raises estoppel as a defense to the allegations of the Formal Complaint.  Herman Oil asserts that it (Mr. Smith) relied on the Commission’s delay in filing a formal complaint.  


In reply, Prosecutory Staff cites the extensive contact between Herman Oil and Commission gas safety inspectors to assert that there is no basis for a claim that Herman Oil [Mr. Smith] detrimentally relied on any act of this agency.  (R. Exc. at 4).

Disposition 


The equitable doctrine of estoppel may be applied to a Commonwealth agency in cases in which the agency has intentionally or negligently misrepresented some material fact, knowing or having reason to know that another person will justifiably rely on that misrepresentation, and where that other person has been induced to act to his/her detriment because he/she did justifiably rely on that misrepresentation.  Hauptmann v. Pa. Dept. of Transp., 429 A.2d 1207 (Pa. Cmwlth. 1981).  Contrary to Herman Oil’s arguments in this case, we find no evidence on which Herman Oil or Mr. Smith could reasonably have relied to their detriment. The record is clear that all communications with Mr. Smith both informed him and placed him on notice that he was in serious and substantial violation of the Code and Commission Regulations.  Based on the foregoing, this Exception is denied.




5.
Substantial evidence 


In Exceptions 12-19, Herman Oil questions the sufficiency of the evidence presented against it regarding the violations of the Code and the Commission’s Gas Safety Regulations.  (Exc. at 3-4).



In its Replies, Prosecutory Staff appropriately notes that its Exhibits, particularly No. 2, which is the result of an on-site safety inspection, were adequate to support the conclusions of the presiding ALJ.  (R. Exc. at 4-5). 

Disposition 


We shall deny the Exceptions of Herman Oil.  We conclude that substantial evidence supports the ALJ’s recommendation to sustain the Formal Complaint, as amended.  Findings of Fact Nos. 2, 13, 14, 15; Prosecutory Staff Exh. 2; Tr. at 13-16, 18, 19.
6.
Civil Penalties and Compliance With the Public Utility Code 


In Exceptions 20-27, Herman Oil argues that ALJ improperly determined that the civil penalty of $250,000 was proper.  Herman Oil also asserts that the alternative civil penalty of $10,000 is not warranted in this case.  It argues that the finding of an intentional violation of the Code is not appropriate, given Mr. Smith’s confusion as to his status as a public utility.  Herman Oil contends that the ALJ’s finding should be revised to a finding that the actions of Mr. Smith amounted to mere negligence, warranting a lesser penalty.  In the alternative, Herman Oil requests that consideration be given to reducing the amount of the civil penalty in light of the substantial cost of conforming its operations to Commission requirements, including the replacement of a significant amount of pipeline.  (Exc. at 4).


In reply, the Prosecutory Staff states that the ALJ’s finding requiring penalties of $250,000 with the provision giving Herman Oil the opportunity to eliminate $240,000 of that amount is more than reasonable given the intentional and serious nature of the violations. Prosecutory Staff asserts that the ALJ followed the applicable legal standard for imposing a civil penalty for violations of Commission directives and regulations.  (R. Exc. at 5-6).


Finally, Herman Oil observes that the presiding ALJ did not provide it with enough time in which to comply with the Commission’s regulations.  It notes that Herman Oil may have only 30 days from the Commission’s Final Order in this case to provide substantial documentation and has less than one year to make improvements to 54 miles of pipeline.  It also notes that no definitive date for the 2005 annual inspection for purposes of compliance was given.  (Exc. at 5).   


Prosecutory Staff replies by supporting the ALJ’s recommendation and notes that the fine imposed is substantially less than the maximum allowable penalties under Section 3301 of the Code.  Prosecutory Staff is also unsympathetic to the objections of Herman Oil to the ALJ’s recommended time periods in which the company should bring its system into compliance.    (R. Exc. at 6).
On October 30, 2003, Steve Hurbanek, a Pipeline Safety Inspector in the Commission’s Gas Safety Division, conducted an on-site safety inspection of Herman Oil’s physical plant and records.  This inspection resulted in the issuance of a non-compliance letter detailing several violations of the Commission’s Gas Safety Regulations which was sent to Herman Oil.  (I.D. at 4-7, Finding of Fact No. 13).  Based on the results of the foregoing inspection, ALJ Gesoff concluded that Herman Oil violated the following provisions of the Code and the Commission’s Regulations:

(1) Section 1102(a) (2) and (3) of the Code by attempting to abandon service and transfer its assets to SME; 

(2) Sections 501 and 1501 of the Code and Sections 59.33, 59.33, 59.34, 59.36 and 59.37 of the Commission’s regulations by committing the 24 gas safety violations contained in Finding of Fact No. 14 above; 

(3) Section 53.67 of the Commission’s regulations and Section 1307 of the Code by not making an Annual Gas Cost Rate Filing for 2000, 2001, 2002, 2003 and 2004; an Annual 1307(e) Statement filing for 2001, 2002, 2003 and 2004; and an Annual Reconciliation Statement filing for 2000; and 

(4) Sections 1301, 1302 and 1303 of the Code by collecting from its customer since 2000 a lesser rate than in its tariff.  

(I.D. at 20).


Violation of the above-referenced provisions of the Commission’s regulations and the Code led ALJ Gesoff to recommend the imposition of a civil penalty.  On consideration of the standards enunciated in Joseph A. Rosi v. Bell Atlantic- Pa., Inc. and Sprint Communica​tions Company, Docket No. C‑00992409 (Order entered February 10, 2000) (Rosi) and generically applied to determine the appropriate amount of a civil penalty for all violations of the Code and the Commission’s regulations, see Pa. P.U.C. v. NCIC Operator Services, M-00001440 (Order entered December 21, 2000), ALJ Gesoff recommended the imposition of a civil penalty in the amount of $250,000.


Disposition



We find that the amount of the penalty imposed on Herman Oil by the ALJ can be reduced and still be sufficient to deter future violations.  On consideration of the positions of the parties, we shall grant the Exceptions of Herman Oil solely to the extent consistent with the discussion in this Opinion and Order.  
In Rosi, we noted the following factors that must be considered in cases where a civil penalty is imposed:

1. 
Whether the violation was intentional or negligent. If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day. If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day. The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.
 
2. 
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer's account.
 
3. 
Whether the regulated entity initiated procedures to prevent future slamming.
 
4. 
The number of customers affected and the duration of the violation.
 
5. 
Whether the penalty arises from a settlement or a litigated proceeding.
 
6. 
The compliance history of the regulated entity which committed the violation.
 
7. 
Whether the regulated entity cooperated with the Commission.
 
8. 
The amount necessary to deter future violations.
 
9. 
Past Commission decisions in similar situations.
 
10. 
Other relevant factors. 

Rosi at 10-11.


In the present case, the ALJ analyzed the facts of this case in light of each of the Rosi standards. I.D. at 22-25.  The ALJ’s pertinent findings are as follows:

1.
The violations in question are intentional. Mr. Smith used Herman Energy and SME in an effort to be treated as a gas producer so that his operations could be outside the Commission’s jurisdiction.  I.D. at 22.

2
Four hundred customers have been affected by the system-wide safety violations since October 30, 2003, the date of the inspection, and the tariff and gas cost rate filing violations since 2000.  I.D. at 22-23.

3.
The penalty arose from a litigated proceeding rather than a settlement. 
4.
There is no evidence of Herman Oil’s compliance history before 2000 other than testimony from Mr. Hurbanek that the system had not changed since he began inspecting it in 1991.  I.D. at 23.
5.
Herman Oil did not cooperate with the Commission.  I.D. at 23.
6.
The Gas Safety Division seeks a penalty of $250,000.  While it is apparent that a $250,000 penalty could put Herman Oil out of business and leave 400 customers without gas service, it is also apparent that a substantial penalty will be the only way to deter future violations. The ALJ also took into consideration the substantial expenses that will be required to bring Herman Oil into compliance with the Commission’s safety standards and Gas Cost Rate and tariff requirements. ALJ Gesoff’s recommendation provided for penalties of $1,000 per day, for each violation.  However, the ALJ included the possibility of Herman Oil and Mr. Smith’s ability to avoid payment of $240,000 in penalties if Herman Oil takes appropriate steps to cure the violations established in this proceeding.  I.D. at 23-24.
7.
The ALJ found that there do not seem to be any past Commission decisions with penalty schedules similar to the one set forth in the Initial Decision.  I.D. at 24.
8.
Other relevant factors – The imposition of a $250,000 penalty could result in the loss of gas service to Herman Oil’s customers.  Therefore, the ALJ designed a scheme to bring Herman Oil into compliance without putting it out of business.  I.D. at 24.



In Rosi, in addition to noting the standards under which we would assess civil penalties, we also noted “[w]hile this penalty cannot be justified with exact mathematical precision, it is fair and balanced under the circumstances.  It is our intention that the amount of the penalty should be sufficient to deter future violations . . . .”  Rosi at 13.  On consideration of criterion 8, under the Rosi standards, we shall reduce the civil penalty imposed on Herman Oil consistent with the discussion contained in this Opinion and Order.


As noted, presiding ALJ Gesoff included directives which provide Herman Oil with the potential to mitigate its civil penalties.  ALJ Gesoff recommended the following:

The order also provides for a reduction of the penalty in the amount of $8,000.00 for each of the following actions which Respondent takes within 30 days from the date of service of the Commission’s Final Order: (1) makes its 2004 GCR filing, or the 2005 filing if that is due 30 days from the date of service of the Commission’s Final Order; (2) files its 1307(e) Statement for 2004, or for 2005 if that is due 30 days from the date of service of the Commission’s Final Order; (3) files its Annual Reconciliation Statement for 2004, or its 2005 Statement if that is due 30 days from the date of service of the Commission’s Final Order; (4) submits proof in writing that it is charging its customers in accordance with Supplement No. 36 to Gas-Pa. P.U.C. No. 4, which became effective January 1, 2000; and (5) submits proof in writing that it is billing its customers, not Herman Energy, and that it owns the facilities in question, not SME Well Service.  If Respondent performs these five actions in the time allotted, the penalty will be reduced by $40,000.00 (5 x $8,000.00).  For every violation Respondent does not cure within the time allotted it will pay $8,000.00 within 30 days of the deadline set forth.

Finally, the order below allows the penalty to be reduced by $8,333.33 for each of the 24 safety violations which Respondent remedies by the date of the 2005 annual gas safety inspection performed on its system.  If Respondent accomplishes these 24 actions in the time allotted, the penalty will be reduced by $200,000.00 (24 x $8,333.33).  For every violation Respondent fails to cure by the date of the 2005 annual gas safety inspection, it will pay $8,333.33 on or before 30 days after the date of the inspection.

     (I.D. at 25).


In light of the foregoing, there are penalties applicable to two categories of violations – those pertaining to the tariff and reporting requirements of the Code and Commission’s Regulations, and those pertaining to the violation of the Commission’s Gas Safety Regulations.  On consideration of the position of the Respondent, Herman Oil, we shall reduce its civil penalty by the amount of $7,500 and direct the imposition of a civil penalty of $2,500 based on the violations of the Code and regulations found in this case.  Our reasoning is two-fold.  First of all, while Mr. Smith’s actions warrant a civil penalty in light of his attempt to restructure his gas operations without the benefit of counsel, a mitigation of that penalty is appropriate in this instance.  It is our expectation that the expenditures averted by mitigation of the recommended civil penalty will be devoted to bringing Herman Oil’s system into compliance with all applicable gas safety regulations.  Second, we shall not, however, modify the time periods directed by presiding ALJ Gesoff for the correction of those violations of the Commission’s Gas Safety Regulations.  We further advise Herman Oil to cooperate with the Commission’s Gas Safety Inspectors in achieving prompt compliance.  We advise Herman Oil to keep the Commission apprised of its progress and stress the necessity for Herman Oil to timely petition the Commission’s Gas Safety Division for needed extensions upon good cause shown. 


Pursuant to 66 Pa. C.S. § 331(g), we take official notice that Herman Oil has not complied with the filing Section 510 Assessment Reports.  66 Pa. C.S. § 510.
   We also advise Herman Oil to take appropriate steps to bring itself into compliance with this provision of the Public Utility Code and we hereby notify the Commission’s Law Bureau of this outstanding matter.  


Additionally, we take official notice that Herman Oil has been delinquent in filing its annual reports.  As of the date of this Opinion and Order, there is no indication that the 2004 Annual Report for Herman Oil has been received.  In fact, the Law Bureau’s Prosecutory Staff has filed a complaint at Docket No. C-20044095 relating to Herman Oil’s failure to file an Annual Report.  Herman Oil is hereby advised to bring itself into compliance with this requirement of the Public Utility Code.  
Conclusion


Based on the foregoing discussion, the Exceptions of Herman Oil and Gas Company, Inc., are denied, in part, and granted, in part, to the extent consistent with this Opinion and Order;  THEREFORE,



IT IS ORDERED: 


1.
That the Exceptions filed on January 1, 2005, by Herman Oil and Gas Company, Inc., to the December 22, 2004, Initial Decision of Administrative Law Judge at Docket No. C-20042406 are, hereby, granted, in part, and denied, in part, to the extent consistent with the discussion contained in this Opinion and Order.



2.
That the Initial Decision is adopted, consistent with the discussion contained in this Opinion and Order.



3.
That the complaint of the Pennsylvania Public Utility Commission, Law Bureau against Herman Oil and Gas Company, Inc. at Docket No. C-20042406 is sustained.


4.
That Herman Oil, within twenty (20) days after service of the Commission’s Final Order, shall forward a penalty of $2,500.00 by check or money order payable to:PRIVATE 




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265

as provided for in Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §§ 3301 and 3315.


5.
That Herman Oil, within thirty (30) days after service of the Commission’s Final Order, shall forward a penalty of $40,000.00 by check or money order payable to:PRIVATE 




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265

as provided for in Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §§ 3301 and 3315.



6.
That the penalty set forth in paragraph five of this Opinion and Order shall be reduced by $8,000.00 for each of the following actions which Herman Oil completes within thirty (30) days after entry of the Commission’s Final Order: (a) the submission of its 2005 GCR filing, within thirty (30) days after service of the Commission’s final order; (b) the submission of its 1307(e) Statement for 2005 within thirty (30) days after entry of the Commission’s Final Order; (c) the filing of its Annual Reconciliation Statement for 2004 and for 2005 within thirty (30) days after entry of the Commission’s Final Order; (d) the submission of proof in writing to the Commission’s Bureau of Audits and to the Commission’s Law Bureau that it is has returned to charging its customers in accord with Supplement No. 36 to Gas-Pa. P.U.C. No. 4, which became effective January 1, 2000 within 30 days of the entry of the Commission’s final Order; and (e) the submission of proof in writing to the Commission’s Bureau of Audits and to the Commission’s Law Bureau within 30 days of the entry of the Commission’s Final Order that Herman Oil is billing its customers, not Herman Energy, Inc., and that Herman Oil owns the facilities in question, not S.M.E. Well Service, Inc.  


7.
That the Commission’s Gas Safety Division shall perform a gas safety inspection on Herman Oil’s system within 30 days of the entry of this Order.  Additional inspections are also to be performed by the Commission’s Gas Safety Division of any remedial repairs performed by Herman Energy pursuant to authorized extensions after the initial inspection thirty days after the entry of this Order.   


8.
That Herman Oil, shall forward a penalty of $200,000.00 by check or money order payable to:PRIVATE 




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265

as provided for in Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §§ 3301 and 3315.


9.
That the penalty set forth in paragraph 8 of this Order shall be reduced by $8,333.33 for each of the 24 safety violations which Respondent remedies by the date on which the gas safety inspection is performed on its system.  Dates by which Respondent must remedy violations may be extended by the Commission’s Gas Safety Division for good cause shown upon application by the Respondent.


10.
That Herman Oil shall, within thirty (30) days of the entry of this Order, comply with requirement of 66 Pa. C.S. § 510 regarding Assessment Reports.    


11.
That Herman Oil shall, within thirty (30) days of the entry of this Order, comply with requirement of 66 Pa. C.S. §§ 504 and 510, regarding Annual Reports.


12.
That Herman Oil shall cease and desist from further violations of the Public Utility Code and of the Commission’s regulations.  


13.
That this proceeding shall be marked closed.








BY THE COMMISSION 








James J. McNulty,








Secretary
(SEAL)  
ORDER ADOPTED:  January 12, 2006
ORDER ENTERED:  January 18, 2006
� 	Prosecutory Staff Exhibit No. 1 is the notarized statement from the Commission’s Secretary’s Bureau indicating that Herman Oil has not made certain Annual Gas Cost rate filings or certain Annual 1307(e) Statements and did not file an Annual Reconciliation Statement for the year 2000.





	Prosecutory Staff Exhibit No. 2 is a copy of a compliance letter dated November 21, 2003, that was sent from the Gas Safety Division of the Commission’s Bureau of Transportation and Safety to Mr. Smith indicating that Herman Oil was in violation of various state and federal regulations.


	�	We note that Herman Oil last filed an assessment report with the Commission in 2000.
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