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HISTORY OF THE PROCEEDING



On September 22, 2004, Carl and Arlene M. Ivey, III (“Ivey” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that the Respondent added a security deposit of $52.00 to their August 26, 2004 bill; that the Respondent’s representative told Mrs. Ivey that additional charges of $26.00 would be added to their bills for the next two months.  The Complainants asked the Commission to stop the Respondent from adding security deposits to customers’ accounts when they are late or delinquent.


The Respondent, through its counsel, filed an Answer on October 18, 2004.  In its Answer, the Respondent admitted that it charged the Complainants a security deposit for delinquency.  The Respondent stated that the first security deposit installment of $52.00 was billed to the Complainants’ account on August 26, 2004 and the second installment of $26.00 was billed to the account on September 27, 2004.  An additional installment of $26.00 was scheduled to be billed to the Complainants’ account in October 2004.  The Respondent averred that 52 Pa. Code §56.41 authorizes the Respondent to require the Complainants to pay a security deposit.  The Respondent stated that the billing statement contained written notification of the required deposit.  



A hearing was held in this matter in the Philadelphia State Office Building on February 15, 2005, before Administrative Law Judge Cynthia Williams Fordham.  This was one of the call of the docket cases assigned for that morning.  The Complainants, Carl and Arlene M. Ivey, were present.  Mr. Ivey testified in support of the complaint and sponsored nine exhibits:  Complainant’s Exhibit 1 - four documents regarding Mr. Ivey’s income at Spectrum Health Services during 2003; Complainant’s Exhibit 2 - the documents regarding Mr. Ivey’s income at Covenant House Health Services from November 2003 through December 2004; Complainant’s Exhibit 3 - Mrs. Ivey’s income from Social Security and retirement during 2003 through 2005; Complainant’s Exhibit 4 - health insurance payments; Complainant’s Exhibit 5 - COBRA payments; Complainant’s Exhibit 6 - life insurance payments; Complainant’s Exhibit 7 - PECO bills; Complainant’s Exhibit 8 - PGW bills; Complainant’s Exhibit 9 - real estate tax payments; Complainant’s Exhibit 10 - car payments and car repair bills; and Complainant’s Exhibit 11 - miscellaneous obligations
.  Anthony Kanagy, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Teresa A. Ferrier, a regulatory assessor for the Respondent, who sponsored one exhibit – PECO Exhibit 1 - the account statement.


The record in this case consists of a thirty-three page transcript of the hearing and twelve exhibits.  The record closed on March 24, 2005.
FINDINGS OF FACT



1.
The Complainants are Carl and Arlene M. Ivey, 1823 N. 26th Street, Philadelphia, Pa. 19121-2601.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainants have a residential electric account with the Respondent (Tr. 5, 22, 23; C. Ex. 7; PECO Ex. 1).



4.
Mr. Ivey, 59 years old, and Mrs. Ivey, 66 years old, were married in 1994.  They have lived at the 26th Street property since that time (Tr. 6, 11).  



5.
Mr. Ivey works at Covenant House, Inc.  His gross income is $31,039.72 a year or $2,384.62 a month.  Mrs. Ivey retired from Children’s Hospital of Philadelphia in 2000.  She receives $942.20 a month in Social Security benefits and $725.39 a month from her pension (Tr. 6-9, 13, 14; C. Ex. 2, 3).



6.
The Complainants paid their electric bill late in the following months:  October and November 2002, March, April, May, June, August, September, October and November 2003, January, February, March, April, May, June, July, August and September 2004 (Tr. 10, 15, 16, 23; C. Ex. 7; PECO Ex. 1).  



7.
By correspondence dated July 28, 2004, the Respondent notified the Complainants that they would have to pay a deposit if they did not pay their past due bill (Tr. 24). 



8.
The Respondent charged the Complainants a security deposit in accordance with the Commission’s regulations in Chapter 56.  The deposit of $104.00 was charged in three installments:  $52.00 in August 2004; $26.00 in September 2004 and $26.00 in October 2004 (Tr. 23, 24; PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainants are the proponents of a rule or order.  Therefore, the Complainants bear the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainants must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainants have satisfied their burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainants’ evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainants presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainants have satisfied their burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984). 



Mr. Ivey testified that he was contesting the $104.00 security deposit that the Respondent charged them.  He noted that $52.00 was included on the August 2004 bill and $26.00 was charged on the September and October 2004 bills (Tr. 5; C. Ex. 7).  He said that they never received written notice that they were subject to these charges.  Consequently, they did not have an opportunity to question or challenge the deposit (Tr. 6).  In addition, they did not have the chance to explain the problems that they were facing.  



Mr. Ivey stated that the North 26th Street property has been in Mrs. Ivey’s family since 1943 (Tr. 6).  In 1992, Mrs. Ivey moved back in the property when her mother died.  She married Mr. Ivey in 1994 (Tr. 6).  He contends that if they were considered a credit risk, the deposit should have been charged when Mrs. Ivey moved in or when they got married (Tr. 6).  


Mr. Ivey testified that they were paying their bills in a timely manner until they experienced financial hardship (Tr. 6).  Mrs. Ivey retired from Children’s Hospital of Philadelphia in 2000 after working 31 years (Tr. 6).  After she retired, they paid $600.00 a month to keep the COBRA benefits (Tr. 7).  In 2001, he began to receive health benefits from his job at Spectrum Health Services, Inc. (Tr. 7; C. Ex. 1).  The health benefits were $369.04 a month in 2001 and were raised to $461.64 in 2003 (Tr. 7; C. Ex.1).  He was laid off from Spectrum Health Services in June 2003 (Tr. 7).  His income was $31,000.00 a year (Tr. 7, 8; C. Ex. 1).  Under COBRA they paid $1,093.78 a month for the six months from July to October 2003 (Tr. 7, 15; C. Ex. 5).  He went to work for Covenant House, Inc. in October 2003 (Tr. 7; C. Ex.2).  The cost of health benefits increased from $792.72 a month to $1,123.64 a month in December 2004 (Tr. 7, 9, 14; C. Ex. 2, 4).  Mrs. Ivey receives $942.20 a month in Social Security benefits and a pension of $725.39 a month from Children’s Hospital (Tr. 9; C. Ex. 3). 


Mr. Ivey admitted that they were late paying their electric bills, but he denied that they were a credit risk (Tr. 10, 19, 20; C. Ex. 7).  He explained that during 2003 and 2004 they did not always pay their bill late.  They made payments before the due date three times, they were late between one and ten days four times and they were late between eleven and twenty days eight times (Tr. 10, 15, 16; C. Ex. 7 ).  He stated that they always paid their bill plus the late charges (Tr. 10; C. Ex. 7).


Mr. Ivey presented evidence of health insurance payments, PGW bills, real estate tax bills and other bills to show that their expenses have increased but their income is constant (Tr. 6-12; C. Ex. 4-6, 8-11).  He stated that Mrs. Ivey had quadruple bypass surgery in 2003 (Tr. 7).  Nevertheless, he said that they usually pay the Respondent the entire amount due within twenty days of the due date.  Consequently, he argued that the Respondent should not charge them a security deposit (Tr. 11, 12, 15, 16).  Mr. Ivey questioned how they could pay a deposit when they cannot pay the bill (Tr. 12). 



Teresa A. Ferrier, a regulatory assessor for the Respondent, testified that the Complainants paid their bill late in the following months:  October and November 2002, March, April, May, June, August, September, October and November 2003, January, February, March, April, May, June, July, August and September 2004 (Tr. 23; PECO Ex. 1).  She stated that the Respondent charged a security deposit in accordance with the Commission’s regulations in Chapter 56 (Tr. 23, 24).  Ms. Ferrier testified that the Complainants were notified of the deposit by correspondence dated July 28, 2004 (Tr. 24). 



During cross-examination, Ms. Ferrier explained that the Respondent considers the gross monthly income of the customer in deciding whether to request a security deposit (Tr. 25).  She stated that the Respondent started charging residential customers deposits in 2004 (Tr. 27).  In the instant case, after the Respondent obtained financial information, correspondence was sent to the Complainants advising them that they could avoid paying a deposit by paying the past due amount immediately and paying their bills by the due date (Tr. 27).  Since the past due amount was not paid immediately, the Respondent billed the security deposit in three installments (Tr. 28).  Ms. Ferrier testified that the deposit is held until satisfactory credit is established.  Then the deposit is refunded with the appropriate interest or applied to the account (Tr. 28).  She confirmed that a customer’s service could be terminated if the deposit was not paid (Tr. 29). 


To determine whether the Respondent has charged the security deposit in accordance with the Commission’ regulations, a review of the applicable regulations is appropriate.  The regulations read as follows: 

56.41. General rule.
   A utility may require an existing ratepayer to post a deposit to reestablish credit under the following circumstances: 
   (1)  Delinquent accounts.  Whenever a ratepayer has been delinquent in the payment of any two consecutive bills or three or more bills within the preceding 12 months. 
     (i)  Prior to requesting a deposit under this section, the utility shall give the ratepayer written notification of its intent to request a cash deposit if current and future bills continue to be paid after the due date. 
       (A)  Notification shall clearly indicate that a deposit is not required at this time but that if bills continue to be paid after the due date a deposit will be required. 

       (B)  Notification may be mailed or delivered to the ratepayer together with a bill for utility service. 
       (C)   Notification shall set forth the address and phone number of the utility office where complaints or questions may be registered. 
       (D)   A subsequent request for deposit shall clearly indicate that a ratepayer should register any question or complaint about that matter prior to the date the deposit is due in order to avoid having service terminated pending resolution of a dispute. The request shall also include the address and telephone number of the utility office where questions or complaints may be registered. 

§56.42. Payment period for deposits.
   The due date for payment of a deposit other than a deposit required as a condition for the reconnection of service under §56.41(b) (relating to general rule) may not be less than 21 days from the date of mailing or service on the ratepayer of notification of the amount due.  A ratepayer may elect to pay a required deposit in three installments: 50% payable upon the determination by the utility that the deposit is required, 25% payable 30 days after the determination and 25% payable 60 days after the determination.

§56.43. Deposit method; cash deposit or composite group.
  Whenever a ratepayer is required to make a deposit, the requirement may be satisfied either by posting a cash deposit or becoming a member in good standing of a composite group.

§56.51. Amount of cash deposit.

…
 (b)  Existing ratepayers. For an existing ratepayer, the cash deposit may not exceed the estimated charges for service based on the prior consumption of that ratepayer for the class of service involved for a period equal to one average billing period plus 1 average month, not to exceed 4 months in the case of water and sewage utilities and 2 months in the case of gas, electric and steam heat utilities, with a minimum of $5. 
 (c)  Adjustment of deposits. The amount of a cash deposit may be adjusted at the request of the ratepayer or the utility whenever the character or degree of the usage of the ratepayer has materially changed or when it is clearly established that the character or degree of service will materially change in the immediate future.

§56.53. Refund of deposit.
  A cash deposit shall be refunded under the following conditions: 
   (1)  Termination or discontinuance of service. Upon termination or discontinuance of service, the utility shall promptly apply the deposit of the ratepayer, including accrued interest, to any outstanding balance for utility service and refund or apply to the ratepayer’s account, the remainder to the ratepayer. A transfer of service from one location to another within a service area may not be deemed discontinuance within the meaning of this chapter. 
   (2)  Credit established.  When a ratepayer establishes credit under §56.32 (relating to credit standards), the utility shall refund or apply to the ratepayer’s account, any cash deposit plus accrued interest. 
   (3)  Third-party guarantor. When a ratepayer substitutes a third-party guarantor in accordance with §56.33(3) (relating to composite group; cash deposits; third-party guarantor), the utility shall refund any cash deposit, plus accrued interest, up to the limits of the guarantee. 
   (4)  Prompt payment of bills. After a ratepayer has paid bills for service for 12-consecutive months without having service terminated and without having paid his bill subsequent to the due date or other permissible period as stated in this chapter on more than two occasions, the utility shall refund any cash deposit, plus accrued interest, so long as the customer currently is not delinquent. 
   (5)  Optional refund. At the option of the utility, a cash deposit, including accrued interest, may be refunded in whole or in part, at any time earlier than the time stated in this section.



It is undisputed that the Complainants paid their bill late more than twice in 2003 and 2004.  Therefore, the Respondent was authorized to request a security deposit pursuant to 52 Pa. Code §56.41.  Ms. Ferrier testified that the Complainants were notified of the request for a deposit by correspondence dated July 28, 2004.  Consequently, the Respondent complied with 52 Pa. Code §56.41(i) when it notified the Complainants of the security deposit request.  Furthermore, the Respondent charged the Complainants the $104.00 security deposit in three installments in accordance with 52 Pa. Code §56.42.  In addition, the amount of deposit was appropriate according to 52 Pa. Code §56.51. 



The Complainants have admitted that they did pay their bills late.  They requested that their circumstances be taken into account when deciding whether a security deposit should be assessed.  The Respondent has shown that it complied with the Commission’s regulations when it charged the Complainants the security deposit.  Consequently, the Complainants failed to sustain their burden of proving that the Respondent incorrectly imposed the security deposit.  Accordingly, the complaint is dismissed.  The Complainants are required to pay the security deposit within thirty days of a final order in this matter. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That a utility may require an existing ratepayer to post a deposit to reestablish credit when the ratepayer has been delinquent in paying two consecutive bills or three or more bills within the preceding 12 months.  52 Pa. Code §56.41.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Carl and Arlene M. Ivey against PECO Energy Company at Docket C-20043699 is dismissed.


2.
That the record in this case be marked closed.

Date:    December 29, 2005



___________________________________








Cynthia Williams Fordham







Administrative Law Judge
�	The Respondent’s attorney did not object to Complainant’s Exhibit 7.  He objected to the other exhibits on the basis that they were irrelevant.  His objection was noted and the exhibits were admitted into evidence.
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