BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Sheri and Paul DeLaney


:







:
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:

C-20054944






:







:

The Peoples Natural Gas Company, 

:

d/b/a Dominion Peoples 


:
INITIAL DECISION 

Before

Larry Gesoff

Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision dismisses with prejudice the complaint which Sheri and Paul DeLaney filed with this Commission on July 12, 2005 asserting that they cannot afford to pay a security deposit and asking for it to be waived.  The Peoples Natural Gas Company, d/b/a Dominion Peoples (Peoples) filed a timely answer.  
The Commission held a telephonic hearing on November 15, 2005.  Ms. DeLaney appeared on behalf of herself and Mr. DeLaney.  Horace P. Payne, Jr., Esquire, appeared on behalf of Peoples.  At the hearing Ms. DeLaney asserted for the first time that a Peoples representative promised she would receive a bill before she left for Florida for three months and that if she paid the bill in full she would not have to pay a security deposit.  First Interim Order issued November 15, 2005 continued the proceeding until December 15, 2005 to give the parties time to discuss Peoples’ security deposit requirements in an attempt to settle the matter.  Settlement negotiations failed and Mr. Payne requested a further hearing which was held on December 29, 2005.  Ms. DeLaney failed to appear at the telephonic hearing.  Peoples’ witness, Deborah Gardner, a customer relations representative was prepared to testify on Peoples’ behalf.  I granted Mr. Payne’s motion to dismiss the complaint with prejudice for failure to appear and prosecute.

The record closed upon completion of the hearing by notation on the Office of Administrative Law Judge Hearing Report.  This decision is written before receipt of the transcript of the December 29, 2005 hearing.
FINDINGS OF FACT
1.
The Commission’s notice of hearing dated November 29, 2005 set the time and place for the further hearing by telephone as 10:00 a.m. on December 29, 2005 and indicated that Complainants might lose their case if they did not take part in it.  The notice was mailed to Complainants by first class mail and not returned as undeliverable.

2.
The telephone call placed to Complainants at the number listed on the notice was met with a machine message.  The presiding Administrative Law Judge left a message to return the call by 10:15 a.m. or the hearing would proceed without Complainants.

3.
The presiding Administrative Law Judge called Complainants at 10:15 a.m. and left another message that the hearing proceeded without them.

DISCUSSION
As the party seeking relief from the Commission, Complainants have the burden of proof.

The Commission satisfied the requirement of affording Complainants with administrative due process by providing timely notice of the hearing on their complaint and the opportunity to be heard.
  Finding of Fact No. 1.
The Commission mailed the hearing notice by first class mail and the U.S. Postal Service did not return it as undeliverable.  Accordingly, it must be presumed that the Complainants received the notice, which was sent in the ordinary course of business.
  It is presumed, therefore, that Complainants knew the time and place of the scheduled hearing and chose not to participate.



By failing to appear and present any evidence in support of their complaint, Complainants failed to meet their burden of proof and their complaint must be dismissed with prejudice.
  This means that Complainants cannot reopen hereafter any matter accomplished at the hearing.  
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The due process rights of the Complainants have been fully protected in this proceeding.

3. By failing to appear and be heard on this complaint, Complainants failed to meet their burden of proving that they are entitled to the relief they seek from the Commission.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Sheri and Paul DeLaney v. The Peoples Natural Gas Company, d/b/a Dominion Peoples at Docket No. C-20054944 is dismissed with prejudice.



2.
That the docket in this proceeding be marked closed.

Dated:  December 29, 2005
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	�	Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).


�	Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984). 





� 	Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).





� 	Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).





3
4

