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:

INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On June 13, 2005, Joan M. Fleisch (“Complainant”) filed a formal Complaint with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Ms. Fleisch claimed that she got behind in paying her bills after a divorce and filing for bankruptcy.  Complainant also claims that her daughter who lives with her is seven months pregnant and is receiving welfare.  Complainant is requesting a payment plan that she can afford.


On September 7, 2005, PECO filed a response to the Complaint substantially denying Complainant’s entitlement to another payment arrangement and stating that Ms. Fleisch’s poor payment history has an account with an outstanding balance of $10,075.60 which included a post-bankruptcy unpaid balance.  By New Matter PECO stated that under Section 1405(d) of the Public Utility Code, absent a change in income, the Commission cannot order another payment arrangement if Complainant has defaulted on a previous arrangement.  66 Pa. C. S. § 1405(d).
  The Company requested that the formal Complaint be dismissed.  Additionally the Company requested issuance of an Interim Order for undisputed consumption charges pursuant to Section 1410(2) of the Public Utility Code.  66 Pa. C.S. § 1410(2).  An Interim Order was issued September 9, 2005, requiring the Complainant to pay her bill until a final Commission order is issued or until the Complaint is otherwise resolved.

 On September 12, 2005, a Hearing Notice was issued setting the initial evidentiary hearing for Tuesday, October 25, 2005.  On September 26, 2005, I issued a Prehearing Order which set forth some of the procedural requirements for the hearing.  


The hearing was held as scheduled with Complainant appearing and representing herself, and PECO represented by counsel, Ms. Lisa Lutz, Esquire.  Ms. Fleisch had no exhibits as part of her testimony.  During the course of the cross examination of Ms. Fleisch, PECO orally moved that the formal Complaint be dismissed because Ms. Fleisch’s financial situation had not changed since the Bureau of Consumer Services (“BCS”) decision issued March 28, 2005 and citing Section 1405(d) of the Public Utility Code. 66 Pa. C.S. § 1405(d).  That motion is granted by the ordering paragraphs below.  At the conclusion of the testimony of Ms. Fleicsh, the parties informed me that they had not reached a settlement but the Company provided materials to Ms. Fleisch in the hopes of reaching an accord to the dispute.  I informed the parties of my intention to leave the record open until close of business October 31, 2005, to allow further negotiations for settling this matter.  The hearing generated a transcript of nineteen (19) pages.  


By electronic mail on October 31, 2005, PECO stated that the Company has not heard from the Complainant since the hearing and requested that the record be closed.  Administrative Law Judge (“ALJ”) Angela T. Jones, closed the record by Order dated November 1, 2005.  


The matter is now ready for decision.
FINDINGS OF FACT

1. Complainant is Joan M. Fleisch, a resident at 747B Brown Street, Tullytown, Pennsylvania.  Tr. 5.
2. Complainant is disputing an account established at 541 Princeton Court (“Princeton property”) in Pennsylvania for Joan Fleisch and Steven Tomlin.  Tr. 6.
3. The Princeton property was established for PECO electric service in 1994.  Tr. 6 and 9.

4. Complainant’s ex-husband, Steven Tomlin, left her in or about December 1998 and Ms. Fleisch was behind in her PECO bills.  Tr. 6-7.

5.  Ms. Fleisch established electric service solely in her name at the Princeton property in 2001.  Tr. 7 and 9.

6. Ms. Fleisch filed for bankruptcy in December 2001.  The bankruptcy was filed but it was never discharged.  Tr. 8.

7. The divorce was final in April or May 2001.  Tr. 8.

8. At the time of the divorce Ms. Fleisch had full-time employment.  Tr.8-9.

9. Ms. Fleisch could not pay for her PECO services.  Tr. 9.

10. Ms. Fleisch received numerous payment arrangements; the last one was in March 2005, from the Commission.  Tr. 9-10.

11. Ms. Fleisch cannot afford the payment arrangement having her daughter and her daughter’s three-month-old baby living with her.  Tr. 9.

12. Ms. Fleisch’s daughter moved in with her on or about September 25, 2004 at another and not the Princeton property. Tr. 10.

13. Ms. Fleisch moved out of the Princeton property October 2003.  Tr. 11.

14. The payment arrangement in March 2005 includes electric service at the Princeton property and Ms. Fleisch’s current residence.  Tr. 11.

15. The decision in March 2005 was by the BCS establishing a payment plan for the Complainant.  Tr. 12-13.

16. Complainant is appealing the BCS decision through this formal Complaint proceeding.  Tr. 13.

17. Complainant requested a payment plan on her entire outstanding balance which includes her current property and the Princeton property.  Tr. 14.
18. Complainant has not made a payment on her account for PECO electric service since September 2004.  Tr. 14.

19. In July 2004, Complainant filed an informal complaint and gave her financial information.  Her financial information has not changed since then.  Tr. 14.

20. The difference between Complainant’s current living situation and her circumstance when the BCS informal complaint was filed is that her daughter was working in July 2004.  Tr. 15.

21. Complainant’s daughter’s benefits from welfare are Keystone Mercy insurance and WIC.  She does not receive money.  Tr. 16.

22. In July 2004 when Complainant gave her financial information for the BCS decision, her working daughter was not contributing to the income of the household.  Tr. 16.

DISCUSSION



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



Complainant received an informal decision from BCS on March 28, 2005 regarding payment for her bills on the Princeton property.  The BCS decision required Complainant to pay $55 toward budget billing of service and $814 toward the outstanding balance dues for electric service.  Payments were to begin in April 2005.  Complainant did not adhere to the BCS decision and filed this formal Complaint.  Complainant did not comply with the Interim Order issued in this proceeding.  Complainant has not made a payment toward her electric service since September 2004.  Tr. 14.


A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.

Pennsylvania approved a statute on November 30, 2004, effective December 14, 2004, entitled, “Responsible Utility Customer Protection Act.” 66 Pa. C.S. § 1401 et seq.  Under this law commonly referred to as Chapter 14, the Commission has no authority to establish or order a second or subsequent payment arrangement when a customer has defaulted on a prior payment arrangement unless there are changes in the customer’s income. 66 Pa. C.S. § 1405(d).  Complainant has not realized a change in income since her last payment arrangement established by the decision of BCS on March 28, 2005.  Tr. 14.
The Commission announced its policy regarding Chapter 14 in its Second Implementation Order, Docket No. M-00041802F0002, entered September 12, 2005 at 38, 
where previous payment agreements are completed as a result of the customer making payments sufficient to retire the outstanding balance . . . and this prior outstanding balance is wholly unrelated to the balance on which the customer now seeks payment agreement, the request for payment terms is viewed as a request for an initial agreement.”

This policy change is not applicable to the matter in dispute in this proceeding.  In keeping with the Commission’s current policy, application of Section 1405(d) of the Public Utility Code to the Complainant’s set of facts results in the Commission’s lack of authority to provide an alternate payment plan because the Complainant has defaulted on a prior plan and has not experienced a change in income since that prior plan.

CONCLUSIONS OF LAW



1.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


3.
The Commission lacks authority over the subject matter of this proceeding.  66 Pa. C.S. § 1405(d).



4.
Complainant has failed to sustain her burden of proof to demonstrate a change in income since previous payment arrangement or retiring balance of previous arrangement such that substance of this proceeding is unrelated and can be viewed as request for initial agreement.  66 Pa. C.S. § 1405(d) and Second Implementation Order, Docket No. M-00041802F0002, entered September 12, 2005, at 38.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the Complaint filed by Joan M. Fleisch against the PECO Energy Company at Docket No. Z-01727353 is hereby dismissed.

2. That the Secretary mark this docket closed.

Dated:
December 30, 2005



_______________________________







Angela T. Jones







Administrative Law Judge
	� 	That motion was held in abeyance due to allegations in the complaint that required further factual development to determine whether there was a change in income since the prior payment arrangement.
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