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HISTORY OF THE PROCEEDING



This decision dismisses the formal complaint Robert Barson t/a Barson Development filed against Columbia Gas of Pennsylvania, Inc. (Columbia) on May 13, 2005.  In his complaint Mr. Barson asserts that Columbia engaged in improper billing and collection practices regarding five properties in Pittsburgh, Pennsylvania.  Barson asks the Commission to direct Columbia to change its termination notices and to penalize Columbia for its conduct.



On July 13, 2005, Columbia filed a Request for Leave to File Preliminary Motion Nunc Pro Tunc, a Preliminary Motion for More Specific Pleading, Nunc Pro Tunc, and a motion to dismiss on the basis that the complaint was not filed by an attorney.  In her Order Denying Motion for More Specific Pleading and Motion to Dismiss, issued August 1, 2005, Chief Administrative Law Judge Veronica A. Smith put Mr. Barson on notice that unless he registers his fictitious name with the Pennsylvania Department of State, the Fictitious Names Act, 54 Pa. C.S. §§301 et seq., (the Act) may bar his action before this Commission.



This proceeding was assigned to me by hearing notice dated September 13, 2005.  On September 15, 2005, I issued a standard prehearing order and First Interim Order which directed Mr. Barson, on or before October 10, 2005, to submit proof of his registration of a fictitious name with the Pennsylvania Department of State in compliance with the Act, failing which his complaint would be dismissed.



By letter dated October 6, 2005, Theodore J. Gallagher, counsel for Columbia, advised that on September 19, 2005, Mr. Barson registered the fictitious name “Barson Development Company” with the Department of State, as evidenced by a printout from the Department’s web site enclosed with Mr. Gallagher’s letter.
  In his letter, Mr. Gallagher also advised that Section 331(b) of the Act, 54 Pa. C.S. §331(b) requires Mr. Barson to pay a $500.00 penalty before he is able to institute any action in any tribunal of this Commonwealth.  On October 6, 2005, I issued Second Interim Order directing Mr. Barson, on or before October 20, 2005, to submit proof of his payment of a civil penalty of $500.00 to the Pennsylvania Department of State in compliance with Section 331(b), failing which his complaint would be dismissed.  



By facsimile letter dated October 10, 2005, Mr. Barson cited Section 331(c) of the Act, 54 Pa. C.S. §331(c) which provides that the $500.00 penalty need not be paid if there has been substantial compliance in good faith with the requirements of Section 331.  Mr. Barson requested that I reconsider the Second Interim Order because he complied in good faith and because a civil penalty would create a financial hardship.  During a later telephone conversation with Mr. Barson and Mr. Gallagher, I instructed Mr. Barson to write a letter to the Department of State requesting that the $500.00 penalty be waived.  
On October 21, 2005, I received a facsimile letter from Martha H. Brown, Esquire, assistant counsel and counsel to the Corporation Bureau of the Department of State.  In the letter, Ms. Brown indicates that she is not entirely sure that the Department of State is the entity with the authority to waive the civil penalty and that it would seem more appropriate for the Commission to render this decision.  

In an October 24, 2005 telephone conversation between Mr. Barson and Mr. Gallagher, I indicated that the initial hearing scheduled for October 25, 2005 would proceed, during which I would take evidence on the issue of substantial compliance with the Act, following which I would take evidence on the merits of the complaint.  Mr. Gallagher, believing that I would find Mr. Barson to be in substantial compliance, requested a continuance of the hearing for good cause.  I granted his request and the initial hearing was rescheduled for and held on November 16, 2005.


Mr. Barson appeared and testified in support of his assertion of substantial compliance and in support of the merits of his complaint.  He sponsored 11 exhibits which were admitted into the record.  Mr. Gallagher represented Columbia which produced one witness, Shirley Bardes-Hasson, Manager of Regulatory Policy for Columbia, who sponsored 17 exhibits which were admitted into the record.  The record of this proceeding, which consists of a 115-page transcription of the notes of testimony and 28 exhibits, closed on December 1, 2005 per notation on the OALJ Hearing Report.

FINDINGS OF FACT

(On the issue of substantial compliance)
1. Sharon Kilkeary, an employee of Barson Development, is responsible for contacting or dealing with Columbia on behalf of Barson Development.  She is authorized to call in and terminate service or commence service.  Tr. 9-10.
2.  The accounts in question are for service to the following addresses in Pittsburgh:  615 Washington Road (Washington Road account), 2958 Belrose Avenue (Belrose Avenue account), 2550 Boyce Plaza Road (Boyce Plaza account), 361 Ashland Avenue (Ashland Avenue account) and 720 Shady Drive East (Shady Drive account).  For the Washington Road, Belrose Avenue and Boyce Plaza accounts, Columbia’s billing system lists the employer as Bob Barson and the spouse as Sharon.  No spouse is listed on the other accounts.  A person listed as spouse on Columbia’s billing system can also be an authorized caller who is not a spouse.  Columbia’s customer information screen lists a federal tax identification number for each of Mr. Barson’s accounts, whereas an individual account would list a social security number.  The telephone number for each account is the same as the work number on the complaint of this proceeding.  Tr. 12-15; Columbia Ex. 1.
3. Robert Barson, t/a Barson Development filed his complaint with the Commission on May 13, 2005.  

4. In her Order Denying Motion for More Specific Pleading and Motion to Dismiss, issued August 1, 2005, Chief Administrative Law Judge Veronica A. Smith put Mr. Barson on notice that unless he is registered with the Pennsylvania Department of State, the Fictitious Names Act, 54 Pa. C.S. §§301 et seq., (the Act) may bar his action before this Commission.

5. On September 15, 2005, I issued a standard prehearing order and First Interim Order which directed Mr. Barson, on or before October 10, 2005, to submit proof of his registration of a fictitious name with the Pennsylvania Department of State in compliance with the Act, failing which his complaint would be dismissed.

6. By letter dated October 6, 2005, Theodore J. Gallagher, counsel for Columbia, advised that on September 19, 2005, Mr. Barson registered the fictitious name “Barson Development Company” with the Department of State, as evidenced by a printout from the Department’s web site enclosed with Mr. Gallagher’s letter.  In his letter, Mr. Gallagher also advises that Section 331(b) of the Act, 54 Pa. C.S. §331(b) requires Mr. Barson to pay a $500.00 penalty before he is able to institute any action in any tribunal of this Commonwealth.  
7. On October 6, 2005 I issued Second Interim Order which directed Mr. Barson, on or before October 20, 2005, to submit proof of his payment of a civil penalty of $500.00 to the Pennsylvania Department of State in compliance with Section 331(b) of the Act, 54 Pa. C.S. §331(b), failing which his complaint would be dismissed.  

(On the merits of the case)

8. Mr. Barson owns and leases the five properties in question in this proceeding.  The Belrose Avenue account property is a single family residence.  The Shady Drive account property is a six unit apartment building.  The Boyce Plaza account property is a two-story commercial office building.  The Washington Road account property is a five story office building.  The Ashland Avenue account property is a single family residence.  Tr. 24-25.
9. When a tenant moves out of one of his leased properties, gas service is placed in the name of Barson Development while the property is prepared for the next tenant.  Tr. 27.  
10. When a tenant of Barson Development calls to have service connected in his/her name, Columbia, per its tariff, gives the tenant the option of beginning the billing at an estimated reading or having Columbia go to the property to obtain an actual reading.  The tenant is alerted that it will be charged if Columbia cannot obtain an actual reading and has to go to the property a second time for that purpose.  Columbia’s billing system identifies the option of beginning service with an estimated reading as “transfer of billing.”  Columbia’s billing system contains an estimated read for every day of every customer’s account.  If an account begins with an estimated meter reading and the next scheduled meter read is less than the estimated read, the bill is adjusted automatically.  Tr. 53-58, 103-106.  

11. When Mr. Barson does not pay the final bill for the time service was in his name, Columbia transfers the final balance to the Washington Road account because that account is not the subject of regular connects and disconnects.  When Columbia transfers a final balance of a commercial customer to an active account of the same commercial customer, the transferred amount appears on the account to which it has been transferred as “other debits or credits.”  Tr. 100-102.
The Belrose Avenue Account

12. For the Belrose Avenue account, Barson Development’s initial service bill from March 9 to April 7, 2005 began with an estimated reading.  The final service bill from April 7 to April 15, 2005 shows an actual reading for April 7 and an estimated reading for April 15.  The next tenant’s bill from April 15 to May 6, 2005 shows estimated readings for both dates.  Tr. 26-28, 40; Barson Ex. 1.
13. On March 8, 2005, the tenant at Belrose Avenue asked for service to be disconnected on March 9 and indicated that there were no remaining occupants at the premises.  The tenant was advised that if the meter was located inside the property and Columbia could not obtain a final reading, the tenant would be charged for Columbia to come to the property a second time to complete the order.  On March 8, 2005, the tenant agreed to a transfer of billing, so Columbia estimated the final bill for the tenant and estimated the initial read for Mr. Barson.  At 1:57 p.m. on March 8, Columbia left a message on Barson Development’s answering machine about the March 9 disconnect and that it should call for a connect order or winterize the pipes at the property.  Seven minutes later, Sharon from Barson Development called Columbia to have service connected to the property and agreed to a transfer of billing.  Columbia executed the order on March 9.  Tr. 53-58; Columbia Ex. 2, 3, 4.
14. At 2:39 p.m. on March 23, 2005, Mary J. Deeds called Columbia to have gas put in her name at Belrose Avenue effective April 15, 2005.  Ms. Deeds agreed to a transfer of billing.  When Ms. Deeds requested service be placed in her name, Columbia’s system automatically generated a disconnect service for Barson Development in which name the service was established at the time.  Tr. 59-60; Columbia Ex. 5.
15. On May 6, 2005, Mr. Barson called Columbia about both the final bill at Belrose Avenue and the connect reading being based on estimates.  He asked why Columbia does not obtain actual readings at the property for connects and disconnects.  Columbia explained the transfer of billing procedure and told Mr. Barson that Sharon had called to connect service and had agreed to an estimated meter reading.  Columbia advised Mr. Barson about the Property Owner Agreement by which Mr. Barson could require actual readings for final and initial bills, but he was not interested.  Tr. 61-63; Columbia Ex. 6.
16. On April 7, 2005, Columbia issued an initial service bill to Barson Development for Belrose Avenue.  The bill reflects a connect date of March 9, 2005, the connect date reflected in the Barson Development bill which is Columbia Exhibit 4 (see Finding of Fact No. 13).  Tr. 63; Columbia Ex. 7.

17. On April 15, 2005, Columbia issued a final service bill for Barson Development at Belrose Avenue for service from March 9 to April 15.  There was an actual meter reading on April 7, 2005.  Tr. 63-64; Columbia Ex. 8.

The Shady Drive Account
18. The Shady Drive account has a $13.96 bill for final service in the name of Barson Development from February 1 to February 11, 2005 (based on an estimated meter reading of from 857 to 859).  The service was in Barson Development’s name while it prepared the property for the next tenant.  Barson Development received a corrected bill in the amount of $55.89 for the same period based on estimated readings of 857 and 893.  The bill for initial service to the tenant, a Mr. Hoang, from February 11 to March 15, 2005 is based on an estimated reading of from 859 to 936.  Mr. Barson claims that because the meter readings overlap, Columbia billed Barson Development and Mr. Hoang for the same usage.  On June 8, 2005, Columbia referred the account to a collection agency for a total due of $41.93.  Tr. 28-32; Barson Ex. 2 and 3.
19. On February 8, 2005, Sharon from Barson Development called Columbia, requested a disconnection of service at Shady Drive effective February 11 and agreed to a transfer of billing.  Mr. Hoang called Columbia on February 9, 2005, asked to be connected at Shady Drive on February 11 and agreed to a transfer of billing.  Later, Mr. Hoang called Columbia back.  He was not satisfied with his initial bill because the reading was estimated, not actual.  Columbia reviewed the account and determined that the estimate was not accurate.  Columbia issued Mr. Hoang a corrected initial service bill (based on a meter reading of from 893 to 936), and at the same time issued Barson Development a corrected final service bill (based on a meter reading of from 857 to 893).  The uncorrected bills for this account are for 79 ccf of consumption and the corrected bills are for 79 ccf of consumption.  The result of the corrected bills is that the 79 ccf of consumption was allocated differently between the two customers.  The corrected bill for Barson Development reflected a credit of $13.96, the amount of its overpayment before the bill was corrected.  Tr. 70-76, 92-94; Columbia Ex. 13, 14, 15, 16 and 17.  At the hearing, Mr. Barson accepted the corrected bill and stated that there is no issue regarding the Shady Drive account.  Tr. 109-110.
The Boyce Plaza Account
20. A bill in the amount of $759.90 was due by February 25, 2005 for the Boyce Plaza account.  The date stamp on the bill indicates that Barson Development paid $754.66 of the bill (the current charges only) with a check dated February 23, 2005.  The Boyce Plaza account is a small commercial account, Rate SGS (small general service).  Columbia’s tariff indicates that payments for such accounts are due on or before the final date of payment shown on the bill.  To account for mailing times, Columbia normally waits 5 days after the due date of a bill before issuing a 10-day notice.  On March 3, 2005, Columbia issued a 10-day shut-off notice with service to be shut-off at Boyce Plaza on March 17, 2005.  On March 8, 2005, Columbia received the $754.66 check in the mail.  Tr. 33-34, 64-69, 95-96; Barson Ex. 4; Columbia Ex. 9, 10, 11 and 12.
The Washington Road Account

21. For the Washington Road account, Columbia issued a bill in the amount of $4,336.21 (balance at billing $26.57 and current charges $4,309.64) due on April 4, 2005.  Barson Development paid $4,309.64 of the bill with a check dated March 31, 2005.  The next bill for this property shows the $4,309.64 payment and lists an amount due for “Other Debits & Credits” for $465.76
, along with a late payment fee of $6.15 and current charges of $1,766.81 for a total account balance of $2,265.29 due on May 3, 2005.  Barson Development paid $1,766.81 with a check dated April 25, 2005.  The next bill shows the $1,766.81 and an adjustment of $692.45, leaving a minus $50.13 balance at the time of billing.  Current charges of $714.11 and “Other Debits & Credits” in the amount of $143.84
 resulted in a balance due of $663.98.  Tr. 34-36; Barson Ex. 5, 6 and 7.
The Ashland Avenue Account

22. For the Ashland Avenue account, Columbia issued a final bill for $465.76 due on March 22, 2005.  Mr. Barson paid the $465.76 final bill (and the $143.84 final bill for the Baptist Road account) with a $609.60 check dated May 11, 2005.  This amount is the same amount as the amount for “Other Debits & Credits” which appears on the Washington Road account bill (see Finding of Fact No. 13; Barson Ex. 6).  This is because Columbia transferred the final bill for the Ashland Avenue account to the Washington Road account after it became delinquent.  Columbia would not have made the transfer if Mr. Barson had paid the final bill by the March 22 due date.  Mr. Barson did not call Columbia to tell it that the payment would be late and that the account balance should not be transferred.  Tr. 37-38, 45-47, 78; Barson Ex. 8, 10.
The Baptist Road Account
23. For the Baptist Road account, Columbia issued a final bill for $143.84 due on April 18, 2005.  Mr. Barson paid the $143.84 final bill (and the $465.76 final bill for the Ashland Avenue account) with a $609.60 check dated May 11, 2005.  The sum of $143.84 appears as “Other Debits & Credits” on the Washington Road account bill (see Finding of Fact No. 21; Barson Ex. 7).  This is because Columbia transferred the final bill for the Baptist Road account to the Washington Road account after it became delinquent.  Columbia would not have made the transfer if Mr. Barson had paid the final bill by the April 18 due date.  Mr. Barson did not call Columbia to tell it that the payment would be late and that the account balance should not be transferred.  Tr. 37-39, 45-47, 78; Barson Ex. 9, 10.
Disposition of the $609.60 payment

24. Bills for the Washington Road account from July through October 2005 do not show that Columbia credited Barson Development for the $609.60 payment.  Tr. 39; Barson Ex. 11.  Before the hearing in this case, Columbia discovered that it had applied $465.76 of the $609.60 payment to Barson Development’s Ashland Avenue account, the result being that the Ashland Avenue account had a $465.76 credit balance.  Columbia transferred that credit balance to the Washington Road account on the Monday before the hearing in this case.  Tr. 80-82, 91.  As noted in Finding of Fact No. 23, Columbia transferred the $143.84 final bill from the Baptist Road account to the Washington Road account.  This happened on May 13, 2005.  Columbia received the $609.60 payment on May 18, $143.84 of which it applied to the Baptist Road account, leaving it with a $143.84 credit balance.  To dispose of that credit balance, Columbia applied $41.93 to pay off the Shady Drive account final service bill (see Barson Ex. 2, page 2) and, on August 22, 2005, issued Barson Development a check for $101.91, the remainder of the credit balance.  Tr. 83-87, 90-91. 
DISCUSSION
As the party seeking relief from the Commission, Mr. Barson has the burden of proof.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  The Pennsylvania Supreme Court has held that the term “burden of proof” imparts a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1995).  “Preponderance of the evidence,” in turn, means that one party has presented evidence that is more convincing, even by a small amount, than the evidence presented by the other side.  If the evidence is co-equal, the party with the burden of proof loses.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1987); Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).

Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  See also, 52 Pa. Code §5.21(a).
The two inquiries at issue in this proceeding are first, whether Mr. Barson is in substantial compliance in good faith with the Fictitious Names Act, and, second, whether he has met his burden of proof.
The Fictitious Names Act



The pertinent parts of the Act read as follows:
§ 301. Short title of chapter.

This chapter shall be known and may be cited as the "Fictitious Names Act."

*
*
*

§ 303. Scope of chapter.

(a) Voluntary registration.--Any one or more entities may elect to register a fictitious name under this chapter for the purpose of establishing a public record of their relationship to any business or other activity carried on under or through such fictitious name.

(b) Mandatory registration.--
1. Except as provided in paragraph (2), any entity which either alone or in combination with any other entity conducts any business in this Commonwealth under or through any fictitious name shall register the fictitious name under this chapter and shall amend such registration whenever necessary to maintain the accuracy of the information disclosed thereby. 

*
*
*

§ 331. Contracts entered into by entity using unregistered fictitious name.

(a) General rule.--No entity which has failed to register a fictitious name as required by this chapter shall be permitted to maintain any action in any tribunal of this Commonwealth until such entity shall have complied with the provisions of this chapter. Nor shall any action be maintained in any tribunal of this Commonwealth by any successor or assignee of such entity on any right, claim or demand arising out of a transaction with respect to which such entity used such fictitious name until such entity, or an entity which has acquired all or substantially all of its assets, shall have complied with the provisions of this chapter. The failure of any entity to register a fictitious name as required by this chapter shall not impair the validity of any contract or act of such entity and shall not prevent such entity from defending any action in any tribunal of this Commonwealth.

(b) Civil penalty.--Before any entity may institute any action in any tribunal of this Commonwealth on any cause of action arising out of any transaction in respect to which such entity used a fictitious name prior to the date of the registration of such fictitious name, or after the date its registration under this chapter was cancelled or otherwise terminated as to such entity, the entity shall pay to the department for the use of the Commonwealth a civil penalty of $500.

(c) Substantial compliance.--The penalties of subsections (a) and (b) shall not be applicable if there has been substantial compliance in good faith with the requirements of this chapter or the corresponding provisions of prior law.

The Act clearly applies here.  Mr. Barson conducted business with Columbia in Pennsylvania using a fictitious name.  It was mandatory, therefore, that he register the fictitious name with the Pennsylvania Department of State.  54 Pa. C.S. 303(b)(1).  The transactions in question were conducted by Robert Barson, t/a Barson Development before the date Mr. Barson registered the fictitious name so Mr. Barson was required to pay the Department a civil penalty of $500.00.  54 Pa. C.S. 331(b).  

Mr. Barson relies on Section 331(c) of the Act, 54 Pa. C.S. §331(c) which provides that the $500.00 penalty need not be paid if there has been substantial compliance in good faith with the requirements of Section 331.  He asserts that he complied in good faith with the requirements of the Act by registering the fictitious name.  

Mr. Barson filed the complaint on May 13, 2005.  Finding of Fact No. 3.  He knew of the requirements of the Act as early as August 1, 2005, the date of Chief Administrative Law Judge Smith’s Order Denying Motion for More Specific Pleading and Motion to Dismiss, wherein she put Mr. Barson on notice that his failure to register with the Pennsylvania Department of State might bar his action before this Commission.  Finding of Fact No. 4.  On September 15, 2005, I issued the First Interim Order which directed Mr. Barson, on or before October 10, 2005, to submit proof of his registration of a fictitious name in compliance with the Act, failing which his complaint would be dismissed.  Finding of Fact No. 5.  Mr. Barson registered the fictitious name on September 19, 2005, but has not paid the $500.00 penalty required by Section 331(b) of the Act.  Finding of Fact No. 6.

Columbia argues that Mr. Barson was not in substantial compliance with the Act because Mr. Barson knew of the requirement shortly after August 1, 2005 and did not file the fictitious name until September 19, 2005 and after I issued the First Interim Order which alerted him that I would dismiss his complaint if he did not do so.



In Ross v. McMillan, supra, the Court held that 

where a defendant admits that he had full knowledge of the true identity of the persons who comprise an entity which is subject to, but not registered under, the Act of 1945, he is estopped from denying their right to sue or recover. If the fine has not been paid, plaintiffs will pay it or the Commonwealth will undoubtedly collect it.  
93 A.2d at 875.  Here, Columbia knew it was dealing with Mr. Barson, but under Ross v. McMillan, Mr. Barson must still pay the $500.00 penalty.



In Johnson v. Laureland Builders, 11 Pa. D. & C.4th 271; 1991 Pa. D. & C. LEXIS 178 (1991), the Common Pleas Court of Blair County held that the plaintiff substantially complied with the provisions of Section 331 of the Act by registering two days after the complaint was filed and because defendant knew the identity of the plaintiff.  The Court did not require that the $500.00 penalty be paid.  This case is distinguishable from the instant situation.  As noted above, it is not clear that Columbia knew it was dealing with an individual as opposed to a company and Mr. Barson did not register the fictitious name until four months after filing his complaint.  In addition he was aware of the requirement to register as early as August 1, 2005 and did not register it until September 19, 2005, four days after the First Interim Order threatened dismissal of his complaint if he did not register.


In Lynn Engineering & Manufacturing Co., Inc. v. Achey, 73 Pa. D. & C.2d 124; 1976 Pa. D. & C. LEXIS 342, a creditor used a fictitious name and the debtors argued that they were entitled to a summary judgment because the creditor failed to register its name as required by the Act.  The Common Pleas Court of Lebanon County denied the debtors’ motion for summary judgment.  The court found that even though the creditor did business using an unregistered name and filed its action arising out of that business, the creditor could continue its litigation because the debtors knew the true identity of those dealing under the creditor’s unregistered name.  The court, however, ordered the creditor to file evidence that it paid the civil penalty before proceeding to trial.  
Conclusion


The purpose of the Act is “to protect persons giving credit in reliance on the assumed or fictitious name and to definitely establish the identity of the individuals owning the business for the information of those who might have dealings with the concern.”  Ross v. McMillan, 93 A.2d 874 (Pa. Super. 1953).  Mr. Barson testified that Columbia has served his properties since about 1981 under the name Barson Development, that Columbia knew it was dealing with a business and that he made no attempt to disguise his identity.  Tr.15.  However, credit checks are done using a federal tax identification rather than a social security number, a person unrelated to Mr. Barson and an employee of Barson Development is authorized to call in about the account and an office number is on Columbia’s information screens for the customer.  Finding of Fact No. 2.  It is not clear therefore, that Columbia knew that Mr. Barson was its customer as opposed to Barson Development, a company.
Based on this and the above discussed case law I find that Mr. Barson is not in substantial compliance in good faith with the Act.  He did not register the fictitious name until more than four months after filing his complaint with the Commission, until over a month and a half after he knew of the requirement and not until after he was threatened with the dismissal of his complaint if he did not register.  Under Ross and Lynn, supra, Mr. Barson should not have access to the Commission to litigate his complaint and should be required to pay the $500.00 penalty.



Unlike in Lynn, however, it is not necessary to direct Mr. Barson to pay the $500.00 penalty before having a hearing because this matter has been fully litigated and the record on the merits of his complaint is complete.  Therefore, even though the Commission need not rule on Mr. Barson’s complaint because he is not in substantial compliance with the Act, or has not paid the $500.00 penalty if it be found that he was in substantial compliance, I will rule on the merits of Mr. Barson’s complaint.  Although Mr. Barson is not required to pay the $500.00 now, he must do so if he wishes access to the Commission in the future, as the order below requires.  I find below that it is clear from the record that Mr. Barson has not met his burden of proof and that his complaint should be dismissed.
The Merits of the Case


All of the accounts in question in this proceeding are commercial accounts.  Finding of Fact No. 3.

Estimated Billing



Mr. Barson questions Columbia’s practice of issuing him final bills based on estimated readings and starting his tenants account with estimated readings as well.  Columbia’s transfer of billing practice is contained within its tariff.  Finding of Fact No. 10.  There is nothing unreasonable about it.  
When a tenant moves out of one of its properties, Barson Development has gas service put in its name while it prepares the property for the next tenant.  Finding of Fact No. 9.  When the property is ready for the tenant, the tenant calls Columbia to have service put in its name.  At this time, Columbia gives the tenant two options.  First, the tenant can ask Columbia to obtain an actual reading and be subject to a charge if Columbia has to return to the property a second time because it was unable to obtain a meter reading on its first visit to the property.  The second option is for the tenant to agree to a “transfer of billing,” meaning that the tenant agrees to have service begin with an estimated reading.  When the tenant exercises this option, Columbia’s billing system automatically issues a final bill to Barson Development based on an estimated reading.  Finding of Fact No. 10.  
It makes sense that most tenants opt for a transfer of billing because if the meter is located inside the property the tenant has no way of guaranteeing that Columbia will have access to the meter.  As noted above, transfer of billing is permitted in Columbia’s tariff.  Additionally, there is nothing unreasonable about the practice.  Columbia maintains an estimated reading for every customer for every day and if the next scheduled reading after the estimate is less than the estimated read, the bill is adjusted automatically.  Finding of Fact No. 10.  Finally, Mr. Barson has been informed about Columbia’s Property Owner Agreement and has not taken advantage of it.  Under the agreement, Mr. Barson could require actual readings for final and initial bills.  Finding of Fact No. 15.


Columbia’s transfer of billing practice is reasonable.  Mr. Barson has not met his burden of proof in this regard.
Transfer of final account balances


Mr. Barson also questions whether Columbia is permitted to transfer the final account balance from one of his accounts to another of his accounts.  There is no Commission regulation governing transfers between commercial accounts.  Regarding residential accounts, the Commission’s regulation at 52 Pa. Code §56.16 (b), regarding transfer of accounts, reads as follows:

(b)  In the event of a discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a utility may transfer an unpaid balance to a new residential service account of the same ratepayer.

Given that a utility may transfer an unpaid balance to a new account of the same residential ratepayer, it is reasonable regarding commercial accounts for the utility to be able to transfer a final unpaid balance to an existing account of the same ratepayer.  
Columbia has done this in the past with an account of Barson Development.  In 2004 Columbia transferred a final balance from a Barson Development commercial account (not at issue in this proceeding) to Barson Development’s Washington Road account.  Later, at Mr. Barson’s request, Columbia transferred the same amount back to the account it came from.  Tr. 78-80, 86.

In addition to Columbia having transferred a final balance from one Barson Development account to the Washington Road account in the past, it does not appear that Mr. Barson was confused about Columbia having done so for the two accounts in question here.  During the hearing, he identified the two final accounts which Columbia transferred to the Washington Road account.  Tr. 37.
Moreover, when Columbia discovered that the two accounts had a credit balance, as a result of Mr. Barson paying the accounts after the due date, and after Columbia had transferred the final balances to the Washington Road account, Columbia disposed of the credit balances properly.  Finding of Fact No. 24.



Columbia’s transfer of the final unpaid balance of two of Barson Development’s accounts to the Washington Road account was reasonable.  Mr. Barson has not met his burden of proof in this regard.
10-day termination notices


Mr. Barson also challenges Columbia having issued a 10-day termination notice shortly after a missed payment.  
Columbia’s tariff calls for commercial account balances to be paid on or before the final date of payment shown on the bill.  Columbia waits at least 5 days after the due date before issuing 10-day notices to account for the delivery of payments by mail.  The final bill for the Boyce Plaza account was due on February 25, 2005 and Columbia mailed a 10-day notice on March 3, 2005.  Finding of Fact No. 20.  There is nothing unreasonable about this.

Mr. Barson has not met his burden of proof in this regard.

Each account is discussed separately below to summarize the above discussion and dispose of any remaining issues.   
The Belrose Avenue Account


Mr. Barson raised the issue of estimated final and initial readings which has been discussed above.  Finding of Fact Nos. 12-17 demonstrate the reasonableness of Columbia’s transfer of billing practice.

The Shady Drive Account


Mr. Barson asserted that Columbia double billed for this account because of estimated final and initial bills, but he accepted Columbia’s corrected bill.  Finding of Fact No. 19.  There is, therefore, no issue to dispose of regarding this account.

The Boyce Plaza Account


This account shows how Mr. Barson pays one of his accounts after the due date.  The account also shows the reasonableness of Columbia’s issuance of a 10-day notice.  Finding of Fact No. 20.

The Washington Road Account


This is the account to which Columbia transferred the final unpaid bills of the Ashland Avenue and Baptist Road accounts.  Finding of Fact Nos. 21-23.  Columbia transferred the unpaid bills to the Washington Road Account because it was the only account that did not have disconnects and reconnects.  Finding of Fact No. 11.  It is apparent that Barson Development is headquartered at Washington Road.  Mr. Barson has not challenged the accuracy of Washington Road account bills except to assert that transferring the unpaid balances to this account is confusing because the amounts show up as “other debits or credits.”  As noted above, Mr. Barson was not confused by this at the hearing.  

More importantly, Mr. Barson caused the transfers.  Mr. Barson asked Ms. Bardes-Hanson if the $609.60 would have been returned to him if he had not filed a complaint.  Her answer demonstrates that Mr. Barson’s method of paying final bills late led Columbia to make the transfers to the Washington Road account:
We would eventually find it [the $608.60].  I can’t say when.  The problem in this situation is he doesn’t pay his final bills by the due date.  Most of his other accounts he pays on time when they’re active, but when they come to the final it seems like he pays them late and then, you know, in some cases its after we have already done the transfer, after it has shown up as a final delinquent, finaled account list and its transferred, then the payment shows up.  Obviously, we have hundreds of thousands of finaled accounts and we can’t go and check every single one of them on a regular basis to see if there’s a credit balance on it.

Tr. 100.



Mr. Barson cannot cause account transfers by paying final bills after the due date and then complain about the transfers.  Columbia’s practice is reasonable and necessary and it properly disposed of the credit balances on the transferred accounts after it discovered them.  Finding of Fact No. 24.  
Mr. Barson has not met his burden of proof on this issue.
The Ashland Avenue and the Baptist Road accounts


These are the final accounts which Mr. Barson paid after the due date and the final account balances which Columbia transferred to the Washington Road account.  Finding of Fact No. 22-23.  Columbia would not have made the transfers if Barson Development had paid the final account balances by the due date, so as noted, Mr. Barson was the cause of the transfer, which, as discussed above, was necessary and reasonable.  Additionally, Mr. Barson paid for both accounts with one check, further adding to the Columbia’s difficulty in correctly allocating the payment to the proper accounts. 
Conclusion


Mr. Barson has not demonstrated that Columbia engaged in improper billing and collection practices.  He has not demonstrated that Columbia should change the manner in which it issues termination notices to commercial customers.  Columbia has correctly billed Barson Development.  It has correctly issued 10-day termination notices.  It has correctly transferred Mr. Barson’s unpaid final bills from unpaid accounts to one of his live accounts.  It has correctly disposed of credit balances created when Mr. Barson paid final bills after the due date.  
Mr. Barson has not demonstrated that Columbia violated any law which the Commission has jurisdiction to administer or any regulation or order of the Commission.  He caused the situations of which he complains by his late payments.  He has not met his burden of proof and his complaint should be dismissed.

CONCLUSIONS OF LAW


1.
Although Mr. Barson has not met the requirements of the Fictitious Names Act, 54 Pa. C.S. §§301 et seq., a hearing on the merits has been held and the record is complete, so Mr. Barson should be given access to the Commission without requiring him to pay the $500.00 penalty required by Section 331(b) of the Act, 54 Pa. C.S. §331(b).


2.
If Mr. Barson desires access to the Commission in the future he shall file with the Secretary of the Commission evidence of having paid the $500.00 penalty to the Pennsylvania Department of State.



3.
Mr. Barson has not demonstrated that Columbia violated any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  66 Pa. C.S. §701.




4.
This complaint should be dismissed for the failure to meet the burden of proof.

ORDER


THEREFORE;



IT IS ORDERED:



1.
That the complaint of Robert Barson, t/a Barson Development v. Columbia Gas of Pennsylvania, Inc. at Docket No. C-20054566, is dismissed for failure to meet the burden of proof.



2.
That Robert Barson, t/a Barson Development shall not have access to the Commission in the future unless it files evidence that it has paid a $500.00 penalty to the Pennsylvania Department of State pursuant to 54 Pa. C.S. §331(b).



3.
That the docket in this proceeding be marked closed.

Dated:  January 4, 2006
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Administrative Law Judge




� 	On October 14, 2005, I received a copy of a facsimile Mr. Barson sent to the Commission’s mediator, attached to which is an application dated September 19, 2005 for the registration of Barson Development Company as a fictitious name.  Mr. Barson sent me this documentation directly by cover letter dated October 3, 2005.


�  	By letter dated December 5, 2005, Mr. Barson confirmed a request for information he had made at the hearing for Columbia to provide him (1) with the Commission regulation permitting Columbia to transfer balances from one account to another, (2) a copy of a cancelled refund check paid to Barson Development (see Finding of Fact No. 24 below), and (3) Columbia’s commercial customer 10-day termination notice regulations.  Columbia provided the requested material under cover letter dated December 6, 2005.  While the material Columbia submitted is not in the record of this proceeding, I have included the circumstances leading to its submittal for the purpose of completeness. 


 


�  	This is the amount transferred from the final unpaid bill from the Ashland Avenue account.  See Finding of Fact No. 22.





� 	This is amount transferred from the final unpaid bill from the Baptist Road account.  See Finding of Fact No. 23. 
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