BEFORE THE
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:

Philadelphia Gas Works



:
INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On September 14, 2005, Floriann B. Matuszak (Complainant) filed a formal complaint against Philadelphia Gas Works (Respondent) alleging that she should be enrolled in its Senior Citizen Discount (SCD) program.  On October 7, 2005, Respondent filed an answer averring that enrollment in its SCD program closed on September 1, 2003.
By Hearing Notice dated October 14, 2005, this case was assigned to me and the parties were notified that a hearing was scheduled for December 13, 2005.  On October 24, 2005, I issued a Prehearing Order that advised the parties of applicable procedural rules.
The hearing was held as scheduled.  Complainant appeared pro se and testified.  Complainant introduced two exhibits, both of which were admitted into evidence.  Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Anthony Langford, a customer review officer for Respondent.  Respondent introduced two exhibits at the hearing, both of which were admitted into evidence.  Respondent also submitted, at my direction, three late-filed exhibits, which are also admitted into evidence.  The record closed on January 4, 2006.
FINDINGS OF FACT
1.
In 1973, pursuant to an ordinance of Philadelphia City Council, Respondent instituted a SCD program which provided that upon application, customers 65 years of age or older would receive a 20% discount on their monthly gas bill.
2.
On July 1, 2000, Respondent came under the jurisdiction of the Pennsylvania Public Utility Commission (Commission) pursuant to an Act of the Pennsylvania General Assembly (The Natural Gas Choice and Competition Act). 

3.
In its tariff filing made on July 1, 2002, Respondent proposed to admit no new participants into its SCD program after September 1, 2003.  See, PGW Ex. 1.
4.
By Order entered March 31, 2003, at docket number M-00021612, the Commission approved Respondent’s proposal to close its SCD program as of September 1, 2003.
5.
On July 7, 2003, Respondent filed with the Commission a petition requesting approval of a means-tested SCD program.  The means-tested SCD program would provide a 20% discount to new applicants who are 65 years of age or older who have a household income (regardless of family size) that does not exceed 250% of the federal poverty level for a two person family.
6.
On June 15, 2004, Complainant made application for enrollment in Respondent’s proposed means-tested SCD program.  The “Pending Application” that Complainant completed stated that under Respondent’s existing tariff the SCD program was not open to new customers.  The “Pending Application” also stated that Respondent was awaiting approval of its proposed means-tested SCD program by the Commission and that the application would be validated “if and when” the Commission approves the means-tested SCD program.  Complainant Ex. 2.

7.
By Order entered October 27, 2004, the Commission rejected Respondent’s proposed means-tested SCD program.  See, Investigation into Financial and Collection Issues Regarding the Philadelphia Gas Works, P-00042090, et cetera, (October 27, 2004) (“PGW Investigation”) at 10.  PGW Ex. 5. 
8.
Respondent filed an appeal of the Commission’s Order rejecting its proposed means-tested SCD program, to the Commonwealth Court (No. 1673 C.D. 2004).  The appeal is pending.  See, PGW Exs. 3 and 4.
DISCUSSION
Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.



The gravamen of the complaint in the present case is Complainant’s contention that she should be enrolled in Respondent’s SCD program.  On June 15, 2004, Complainant completed a “Pending Application” for enrollment in Respondent’s proposed means-tested SCD program.  The “Pending Application” stated that under Respondent’s existing tariff the SCD program was not open to new customers.  (I note that Respondent’s original SCD program, which was instituted in 1973 and was open to all applicants 65 years of age or older regardless of income, was in fact closed to new customers as of September 1, 2003, pursuant to a Commission order approving a request made by Respondent.)  The “Pending Application” also stated that Respondent was awaiting approval of its proposed means-tested SCD program by the Commission and that the application would be validated “if and when” the Commission approves the means-tested SCD program.



The Commission, however, by Order entered October 27, 2004, rejected Respondent’s proposed means-tested SCD program.  See, PGW Investigation at 10.  Respondent appealed the Commission’s Order and is presently awaiting a decision by the Commonwealth Court of Pennsylvania.



For all of the foregoing reasons, Complainant has not shown that she should be enrolled in Respondent’s SCD program at this time.  Enrollment in Respondent’s original SCD program closed on September 1, 2003.  And Complainant’s “Pending Application” for enrollment in Respondent’s proposed means-tested SCD program is presently not actionable as a result of the Commission’s rejection of Respondent’s proposed means-tested SCD program.  If Respondent is successful on appeal, it may then take action on Complainant’s “Pending Application.”  I must therefore dismiss the complaint.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
Complainant had the burden of proof.  66 Pa.C.S. §332(a).
3.
Complainant failed to meet her burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Floriann B. Matuszak against Philadelphia Gas Works at Docket No. C-20055294 is dismissed.



2.
That this case be marked closed.
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Charles E. Rainey, Jr.







Administrative Law Judge
Date:
January 4, 2006
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