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OPINION AND ORDER 


Before the Commission for disposition are the Exceptions of Ellen Fine (Complainant) to the Initial Decision of Administrative Law Judge (ALJ) Herbert Smolen issued on October 6, 2005.  The Secretary’s Office received the late-filed Exceptions of the Complainant on October 27, 2005.  PECO did not file Reply Exceptions.
History of the Proceeding


On April 4, 2005, the Complainant filed a Complaint against PECO alleging, inter alia, that there were excessive charges for gas heat and that she had to wait several months in order to have an automatic meter installed and then tested.  The Complainant also alleged that PECO should be required to place a control device on her heating unit.



PECO duly filed an Answer admitting that it provides electric and gas service to the Complainant, but denied that it supplies steam heat to the Complainant.  PECO further denied that it has not responded to the Complainant’s billing and gas meter inquiries on a timely basis.  PECO averred that multiple attempts for gas meter readings and field visits were scheduled but were unsuccessful due to lack of access in May, July and August 2004; that an automated gas meter was installed on August 10, 2004; and that actual readings verified that the bills rendered to the Complainant were accurate.



PECO further denied that it is responsible to provide any equipment or device to correct or better control the heating unit in the Complainant’s apartment because that unit is the customer’s equipment at the premises.  PECO also averred that a Bureau of Consumer Services Decision of February 17, 2005, found that the Complainant’s bills were correct and directed her to pay a monthly budget of $116.00 plus $15.00 toward her account; that the Complainant has not complied; that her balance was $1,605.90; and that she has made only two payments in the last 12 months.  PECO sought dismissal of the Complaint.

 

A hearing was held on August 31, 2005.  The Complainant appeared pro se, testified on her own behalf and introduced one multi-page exhibit.  PECO appeared by counsel, presented two witnesses and introduced three exhibits at the hearing and one late-filed exhibit (PECO Exhibit No. 4).  The record was closed on August 31, 2005.



The Initial Decision of ALJ Herbert Smolen was issued on October 6, 2005.  The Complainant’s Exceptions were filed with the Secretary’s Bureau on October 27, 2005.  PECO did not file Reply Exceptions.  
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  



As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



The ALJ made fifteen Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein, by reference, and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The ALJ found that the Complainant’s account with PECO was opened in March 2004; that on April 8, 2004, an automated meter reading device (AMR) was installed (PECO Exh. No. 1); that PECO was unable to obtain remote readings from the AMR; that PECO made various attempts to check gas meter readings in May, July and August 2004, but was unable to do so because of lack of access; that on August 10, 2004, the gas meter was changed again; that on September 9, 2004, all prior gas bills were credited to the Complainant [$330.36 plus $2.95] (PECO Exh. No. 1); and that on October 22, 2004, a PECO representative performed a field investigation and found that the Complainant’s gas and electric appliances had the potential to use the gas and electric for which the Complainant was being billed (PECO Exh. No. 3).  The Complainant’s last payment was made on September 7, 2004 with her balance being $1,698.75 as of August 9, 2005 (PECO Exh. No. 1).  The Complainant is not a CAP rate customer.


The ALJ determined that the Complainant failed to meet her burden of proof and that she, as the utility customer, has the obligation to maintain/repair/adjust customer-owned equipment located on the customer’s premises.  With regard to the Complainant’s allegation regarding the amount of her bills, the ALJ found that the Complainant is responsible for all gas bills rendered, including that portion related to gas heat.



The Complainant’s Exceptions consist of eight hand-written pages responding to various findings of fact and conclusions of law in the Initial Decision.  Attached to her Exceptions are eight enclosures including a copy of the Initial Decision.  In her Exceptions, the Complainant contends that the heating unit does not belong to her and that, since PECO responded to a gas leak report, it assumed responsibility for making other repairs to the Complainant’s gas appliances. 


We find that the Exceptions of the Complainant are without merit, and we adopt the ALJ’s Initial Decision without modification.  



We agree with the ALJ that PECO’s response to a gas leak report was for safety purposes and that the visit was unrelated to the gas heating unit.  PECO’s response did not constitute an assumption of responsibility for repairs to the gas heating unit on the Complainant’s premises.  The Complainant insists that she does not own the unit and, therefore, is not responsible for it.  Even if that is so, that does not change the fact that the heating unit does not belong to PECO.  Consequently, responsibility for its upkeep does not attach to PECO.  Indeed, according to PECO’s tariff, PECO is required to repair and maintain only its own property that has been installed on the premises of a customer.  (I.D. at 5; PECO Exh. No. 4).  Tariffs have the force of law and are binding on both the utility and its customer.  Brockway Glass Company v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmwlth. 1981); Behrend v. Bell Tel. Co., 242 Pa. Super. 47, 363 A.2d 1152 (1976).  Accordingly, to repair the Complainant’s heating unit would require PECO to violate its own tariff and settled public utility law.


In her Exceptions, the Complainant justifies her refusal to pay her gas heating bill based on PECO’s refusal to fix the faulty heating unit at her premises.  However, a PECO representative performed a field test investigation and ascertained that the Complainant’s appliances had the potential to use the gas and electric for which she was being billed.  (I.D. at 3, Finding of Fact No. 13).  At the time the Initial Decision was written, the Complainant, who is not a CAP-rate customer, owed PECO a balance of $1,690.75.  The Complainant has not asserted an inability to pay and she has agreed “to pay the undisputed portion of the bill, involving gas – however – on only those bills which do not! include the charges for the HEAT!” (Complainant Exh. No. 1, p. 6).  Further, on the last page of Complainant’s Exhibit No. 1, the Complainant specifically agreed to pay $869.09, but not $829.68 in heating charges.


We agree with the ALJ that the Complainant has failed to meet her burden of proof.  The Complainant appeared pro se in this proceeding.  On pages 4 and 5 of her Exceptions, the Complainant argues that she suffered a considerable disadvantage because she could not afford a lawyer and that one should have been provided for her.  The Complainant’s decision to proceed without counsel was not necessarily fatal to her Complaint being sustained as her disregard for the law and regulations of which she was aware because of her prior informal complaint proceeding with the Commission’s Bureau of Consumer Services.  It is that Complaint which is the subject of this appeal.  However, Pennsylvania law is clear on the issue of pro se representation.  The Pennsylvania Supreme Court has stated:

Any layperson choosing to represent himself in a legal proceeding must, to some reasonable extent, assume the risk that his lack of expertise and legal training will prove his undoing.
Vann v. Unemployment Compensation Board of Review,  508 Pa. 139, 148, 494 A.2d 1081, 1085-6 (1985) quoting Groch v. Unemployment Compensation Board of Review,  472 A. 2d 286, 288 (Pa. Cmwlth. 1984).


We do not have the funding or the authority to appoint legal counsel for any complainant.  However, Commission regulations allow a residential customer the option of representing herself.  52 Pa. Code § 1.21.  However, in proceeding on that basis, the complainant assumes the risk of not retaining counsel for prosecution of her formal complaint.  See Ray H. Rosenblum v. Bell Atlantic – Pennsylvania, Inc., Docket No. F-000236844 (Order entered September 29, 1995), 1995 Pa. PUC LEXIS 79, *29.  In this case, the Complainant cannot prevail on this Exception because of her decision to represent herself in this Formal Complaint.    
Conclusion



Based on the foregoing discussion, the Exceptions of Ellen Fine are denied consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Ellen Fine to the Initial Decision of Administrative Law Judge Herbert Smolen at Docket No. Z-01756968 are denied consistent with the discussion contained in this Opinion and Order.



2.
That the Initial Decision is adopted, consistent with the discussion contained in this Opinion and Order.



3.
That the Complaint of Ellen Fine against PECO Energy Company at Docket No. Z-01756958 is dismissed.


4.
That this proceeding shall be marked closed.








BY THE COMMISSION 








James J. McNulty,








Secretary

(SEAL)  
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