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HISTORY OF THE PROCEEDING



On October 4, 2004, Rosalinda Cruz (“Cruz” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following:  that the Respondent stated that the Complainant’s bill was too low and that the Complainant tampered with the meter; that the Respondent wants to charge the Complainant $6,000.00; that the Respondent changed the meter twice and the bills are still low.  The Complainant wants the Commission to cancel the bill. 



The Respondent filed an Answer on November 10, 2004.  In its Answer, the Respondent averred that the Complainant’s usage was substantially lower during the times when there was evidence of meter tampering.  The Respondent averred that it found evidence of meter tampering on March 9, 2004 and July 15, 2004 at the commercial beauty shop where the Complainant was the ratepayer until November 2, 2004.  When the Respondent conducted a review of usage on the meter for a four year period, it found normal usage prior to May 29, 2002.  The Respondent averred that from May 29, 2002 to March 9, 2004, there was a sharp decrease in usage.  Since a utility is permitted to backbill a customer when it discovers that a customer has been undercharged for service actually used, the Respondent billed the Complainant for unbilled usage from May 29, 2002 to February 26, 2004.  Since the July 15, 2004 visit, the Complainant’s usage has been consistent with the usage prior to May 2002.  The Respondent referred to the Bureau of Consumer Services decision, dated September 22, 2004, which required the Complainant to pay $6,044.12 by October 15, 2004 and to pay all current charges by the due date.  The Respondent stated that a new applicant applied for service at the property effective November 2, 2004.  The Complainant’s outstanding balance was $5,919.29.  


A hearing was held in this matter in the Philadelphia State Office Building on February 15, 2005, before Administrative Law Judge Cynthia Williams Fordham.  This was one of the call of the docket cases assigned for that morning.  The Complainant, Rosalinda Cruz, and her husband, Johnny E. Cortes, were present.  Mr. Cortes testified in support of the complaint.  Anthony Kanagy, Esquire, represented the Respondent.  The Respondent presented two witnesses:  James Roscovich, an investigator in the Respondent’s Revenue Protection Department; and Teresa Ferrier, a regulatory assessor, who sponsored three exhibits:  PECO Exhibit 1 – the account statement for the period from February 26, 2002 through November 2, 2004; PECO Exhibit 2 - Bureau of Consumer Services’ decision dated September 22, 2004; and PECO Exhibit 3 – two revenue protection theft reports.



The record in this case consists of 29 pages of transcripted testimony and three exhibits.  The record closed on March 24, 2005.
FINDINGS OF FACT



1.
The Complainant is Rosalinda Cruz, 1901 North Howard Street, Philadelphia, Pa. 19122.
.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant and her husband, Johnny Cortes, rented the Howard Street property in 2000 (Tr. 5).



4.
The Howard Street property had been abandoned for between five and ten years before they rented it (Tr.6).



5.
The Complainant and her husband renovated the Howard Street property and turned it into a small beauty salon in 2001 (Tr. 5).



6.
When the Complainant and her husband applied for electric service at the Howard Street property, the Respondent bought an electrician to the property to insure that the electrical work was correct before service was initiated (Tr. 5). 



7.
The Complainant had a commercial electric account with the Respondent between February 2002 and November 2004 (Tr. 5, 8, 11, 18; PECO Ex. 1).



8.
The Complainant’s meter is located on the outside of the building with access to the street (Tr. 6). 



9.
The Complainant did not have many customers the first year and a half that the beauty salon was opened (Tr. 7). 



10.
The beauty shop is open from Wednesday to Saturday from 10:00 a.m. to 6:00 p.m.  The property is empty on the other days (Tr. 7).



11.
For the last year and a half, the Complainant has been the only hairdresser working in the salon.  Her niece comes in on the weekend and washes the customers’ hair (Tr. 7). 



12.
The beauty salon has lights, a television and curling irons.  The hot water is heated by gas (Tr.7).



13.
James Roscovich, an investigator in the Respondent’s Revenue Protection Department, visited the Complainant’s property at 1901 North Howard Street on March 9, 2004 (Tr. 10, 11; PECO Ex. 3). 



14.
Mr. Roscovich found two meters at the Howard Street property.  One meter was for the beauty shop and one was for the second floor apartment.  He noticed that the ring and the seal were missing.  All meters should be sealed with a plastic or electric seal around a ring that keeps the meter on the meter board (Tr. 11; PECO Ex. 3).  


15.
Although Mr. Roscovich saw lights on at the Howard Street property during the March 9, 2004, visit, the meter disc was not spinning.  Mr. Roscovich pulled the meter and did a voltage check.  There was proper voltage at the property (Tr. 12; PECO Ex. 3).



16.
When Mr. Roscovich removed the meter glass he found that the disc was not rotating because the gears were bent and jammed.  The dial hands had been tampered with (Tr. 12, 13; PECO Ex. 3). 



17.
On March 9, 2004, Mr. Roscovich removed the Complainant’s meter with meter number 9U 4075173 at index 13607 and installed the meter with meter number 9U 6196669 at index 0000 (Tr. 12; PECO Ex. 1, 3).  



18.
When Mr. Roscovich installed the new electric meter at the Howard Street property, he put a heavy duty lock on the meter with a new seal.  He also locked the second floor meter (Tr. 12, 13; PECO Ex. 3).



19.
Based on his March 9, 2004 visit, Mr. Roscovich completed a revenue protection theft report (Tr. 10, 11; PECO Ex. 3).  


20.
When the new meter was installed, it was set to 0000.  The Respondent read the meter on April 28, 2004 and the reading was 02841.  The Complainant used 2,841 kilowatt hours in 50 days for a daily average usage of 56.8.  Therefore, the Respondent rebilled the account from May 29, 2002 through February 26, 2004 using the 56.8 daily average usage.  When the Respondent multiplied the 638 days during that period by 56.8, the daily average usage, the result was 36,238 kilowatt hours.  The bill was $5,225.58 (Tr. 20, 21; PECO Ex. 1).  



21.
When Mr. Roscovich was driving by the Complainant’s property on July 15, 2004, he saw the bypass lever in the downward position.  He found that the manual bypass lever had been forced down over the barrel lock.  He removed the bypass mechanism (Tr. 14, 15; PECO Ex. 3). 



22.
Mr. Roscovich filed a second theft report for the beauty shop at 1901 North Howard Street on July 15, 2004 (Tr. 13; PECO Ex. 3, p.2).



23.
The Respondent cancelled the bills from February 26, 2004 through June 28, 2004.  The Complainant was rebilled based on the 56.8 daily usage.  The billing for 140 days was $669.01 for 7,951 kilowatts (Tr. 21; PECO Ex. 1, 2).



24.
Between July 2002 and February 2004, the Complainant was billed for 0-4 kilowatt hours a month.  In April 2002, March 2004 and April 2004, her usage was 1,123, 1,486 and 1, 355 kilowatt hours a month respectively (Tr. 18-20; PECO Ex. 1).  


25.
The Bureau of Consumer Services investigator concluded that the Complainant should pay the outstanding bill by October 15, 2004 (Tr. 21, 22; PECO Ex. 2).  



26.
The Complainant’s last payment in the amount of $102.43 was received by the Respondent on October 21, 2004 (PECO Ex. 1).



27.
After the Complainant was no longer the ratepayer for the Howard Street account, the Respondent deducted the $190.00 deposit and the $25.95 deposit interest from the Complainant’s bill.  The final bill dated November 5, 2004 was for $5,938.26 (Tr. 22; PECO Ex. 1).



28.
Since November 2, 2004, the account for the beauty salon has been in Mr. Cortes’ name (Tr. 8). 



29.
At the time of the hearing, the Complainant’s balance was $5,938.26 (Tr. 22; PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



Mr. Cortes testified that the Respondent did not change the meter when they initiated electric service (Tr. 6).  He denied that he or the Complainant tampered with the meter (Tr. 6).  He suggested that anyone could have tampered with the meter since it was on the street (Tr. 6).  He stated that the Respondent changed the meter three times in the last year (Tr. 6).  Mr. Cortes said that the electric usage fluctuated because the business was slow at times (Tr. 6, 7).


James Roscovich, an investigator in the Respondent’s Revenue Protection Department, visited the Complainant’s property at 1901 North Howard Street on March 9, 2004 and July 15, 2004 (Tr. 10-13; PECO Ex. 3).  Mr. Roscovich completed a revenue protection theft report each time (Tr. 10-12; PECO Ex. 3).  


When Mr. Roscovich went to the Complainant’s property in March 2004, he found two meters.  One meter was for the beauty shop and one was for the second floor apartment.  He noticed that the ring and the seal were missing.  He testified that all meters should be sealed with a plastic or electric seal around a ring that keeps the meter on the board (Tr. 11; PECO Ex. 3).  Mr. Roscovich said that the meter disc was not spinning although the lights were on at the Howard Street property during the March 9, 2004, visit.  Therefore, he pulled the meter and did a voltage check.  He found that there was proper voltage at the property (Tr. 12).  When Mr. Roscovich removed the meter glass, he found that the disc was not rotating because the gears were bent and jammed.  He concluded that someone had tampered with the dial hands (Tr. 12, 13; PECO Ex. 3).  On March 9, 2004, Mr. Roscovich installed a new electric meter at the property.  He put a heavy duty lock on the meter with a new seal.  He also locked the second floor meter (Tr. 12, 13; PECO Ex. 3).



Mr. Roscovich was driving by the property on July 15, 2004 and he saw the bypass lever in the downward position (Tr. 14).  He explained that some meters have a lever which allows you to drop the lever and not interrupt the customer’s service when the meter is removed (Tr. 14).  The lever had been forced down and 120 volts of electricity were bypassing the meter (Tr. 14).  The lock that Mr. Roscovich installed in March 2004 was still intact.  He removed the cover and the bypass mechanism, put the cover back on and locked and sealed the meter (Tr. 14, 15; PECO Ex. 3).  Consequently, Mr. Roscovich filed a second theft report for the beauty shop at 1901 North Howard Street on July 15, 2004 (Tr. 13; PECO Ex. 3, p.2).



The evidence in the record shows that the usage on the meter was significantly less prior to the meter change.  When the usage and the daily average usage is reviewed, it is clear that the Complainant was using more electric than the amount reflected on her bills in most of 2002, 2003 and several months in 2004.
	Month
	Usage

2002
	DAU

2002
	Usage

2003
	DAU

2003
	Usage

2004
	DAU

2004

	Jan
	
	77.8
	2
	0.1
	0
	0.0

	Feb
	2,181
	77.8
	0
	0.0
	2
	0.1

	March
	2,303
	76.7
	2
	0.1
	1,486
	46.4

	April
	1,123
	35.0
	0
	0.0
	1,355
	45.1

	May
	800
	26.6
	2
	0.1
	614
	21.1

	June
	462
	15.9
	0
	0.0
	499
	15.5

	July
	0
	0.0
	2
	0.1
	7,951*

264
	56.7

20.3

	August
	0
	0.0
	2
	0.1
	504
	16.8

	Sept
	0
	0.0
	4
	0.1
	544
	17.0

	Oct
	3
	0.1
	0
	0.0
	626
	20.8

	Nov
	2
	0.1
	2
	0.1
	116
	23.2

	Dec
	0
	0.0
	2
	0.1
	
	


*Make-up bill

(Tr. 18-20; PECO Ex. 1).



Teresa Ferrier, a regulatory assessor for the Respondent, testified that after Mr. Roscovich changed the meter on March 9, 2004, the Complainant’s usage increased dramatically (Tr. 20; PECO Ex. 1).  The meter was installed and set to 0000 on March 9, 2004.  The Respondent read the meter on April 28, 2004 and the reading was 02841.  The Complainant used 2,841 kilowatt hours in 50 days for a daily average usage of 56.8 (Tr. 20, 21; PECO Ex. 1).  Therefore, the Respondent rebilled the account from May 29, 2002 through February 26, 2004 using the 56.8 daily average usage (Tr. 20, 21; PECO Ex. 1).  When the Respondent multiplied the 638 days during that period by 56.8, the daily average usage, the result was 36,238 kilowatt hours.  The bill was $5,225.58 (Tr. 21; PECO Ex. 1).  



After Mr. Roscovich’s July 2004 visit, the Respondent cancelled the bills from February 26, 2004 through June 28, 2004 and revised the bill based on the daily average usage of 56.8.  The total was $669.01.  The Respondent multiplied 140 days times 56.8 and rendered a bill for 7,951 based on the bypassing of the meter (Tr. 21).  



The Bureau of Consumer Services indicated that the Complainant should pay the past due amount of $6,044.12 by October 15, 2004 (Tr. 21, 22; PECO Ex. 2).  



Mr. Cortes applied for service effective November 2, 2004.  After deducting the $190.00 deposit and $25.95 interest on the deposit, on November 5, 2004, the Respondent issued a final bill to the Complainant in the amount of $ 5,938.26 (Tr. 22; PECO Ex. 1).  The Complainant has not made any payments on the final bill (Tr. 22; PECO Ex. 1).  During the hearing, the Respondent requested full payment of $5,938.26 within 30 days of the final order (Tr. 22). 



It is undisputed that the meter was changed in March 2004 and that the usage after May 2002 was substantially less than the usage after the second meter was installed.  The Complainant and her husband deny that they tampered with the meter.  They attributed the decrease in usage to slow business.  The evidence shows that between July 2002 and February 2004, the Complainant’s consumption registered at 0 or 2 kilowatt hours a month.  If the Complainant was at the property at all, the usage would not have been zero.  The Complainant did not provide an explanation for the months that the usage was listed below 10 kilowatt hours for a month.  Even if they were not responsible for the tampering, it is clear from the evidence in the record that they were under billed.  



The Complainant failed to prove that the Respondent violated a Commission regulation, the Public Utility Code or its tariff by billing the Complainant for previously used service.  The Respondent’s use of the daily average usage of 58.6 kilowatt hours to rebill the Complainant was appropriate.  The Respondent’s revision of the previous bills was correct.  Therefore, the complaint is dismissed.



The Complainant is responsible for paying the outstanding balance.  Since the Complainant is no longer a ratepayer, the balance is due in full within 30 days of the final order in this matter.  See French v. West Penn Power Company, C-00970856 (entered April 16, 1998), Mr. and Mrs. Phillip Beery, III v. PECO Energy Company, C-00968835, (Order entered 8/12/97); Jordan v. Duquesne Light Company, C-00968567, (Order entered 9/16/97).

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant failed to sustain her burden of proof. 



4.
That when the Complainant is no longer a customer, the entire balance is due.  See French v. West Penn Power Company, C-00970856 (entered April 16, 1998), Mr. and Mrs. Phillip Beery, III v. PECO Energy Company, C-00968835, (Order entered 8/12/97); Jordan v. Duquesne Light Company, C-00968567, (Order entered 9/16/97).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Rosalinda Cruz against the PECO Energy Company at Docket C-20043773 is dismissed in its entirety.



2
That the Complainant is responsible for paying the final bill in the amount $5,938.26 within 30 days of the Final Order in this matter.



3.
That the record in this case is marked closed.

Date:  January 5, 2006


___________________________________







Cynthia Williams Fordham






Administrative Law Judge
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