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OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are the Exceptions of Chad Raudabaugh (Complainant), filed on July 28, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued on July 8, 2005.  PPL Electric Utilities Corporation (PPL) filed Reply Exceptions on August 18, 2005.  Since the Complainant did not initially serve PPL with a copy of his Exceptions, the Commission, by Letter dated August 8, 2005, served a copy of those Exceptions on PPL, and PPL was afforded ten days from that date in which to file Reply Exceptions.  Therefore, PPL’s Reply Exceptions, filed on August 18, 2005, are timely filed.
History of Proceeding

On December 17, 2003, the Complainant filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL alleging the following:  that his March electric bill was $658.87; that his other electric bills were $70-$80; that after an investigation the high bill was attributed to two eight-foot baseboard heaters; and that the baseboard heaters are not responsible for the high bill.  The Complainant wants the bill lowered.

PPL, through its counsel, filed an Answer on January 6, 2004, admitting that the Complainant’s March 2003 bill was for $658.87.  PPL averred that the Complainant received estimated bills for the four months ending February 2003, and stated that the estimated bills, which are based upon prior usage, were too low since the Complainant added a room to his home and installed two eight-foot electric baseboard heaters.  PPL averred that one of its representatives met with the Complainant on May 15, 2003, and tested the meter which showed an accuracy of 100.05%.  PPL stated that the Complainant was only billed for the electric that he consumed.  (I.D. at 1, 2).

A telephonic hearing was held on this matter on July 15, 2004.  The Complainant appeared pro se and PPL was represented by counsel.  PPL presented two witnesses, a supervisor of customer support and a customer contact representative, who sponsored two exhibits – PPL Exhibit 1 (the account statement) and PPL Exhibit 3 (residential high bill order and cost sheet).


The record in this case consists of a tape recording of the hearing and two exhibits.

In the Initial Decision, the ALJ made twenty-six Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. P.U.C., 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa.  P.U.C., 485 A.2d 1217 (Pa. Cmwlth. 1984).


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

In Waldron v Philadelphia Electric Company, 1980 Pa. PUC LEXIS 90; 54 Pa. PUC 98 (1980), the Commission concluded that in over-billing cases a Complainant may establish a prima facie case by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the Complainant establishes a prima facie case, the burden of going forward shifts to the utility.  If the utility rebuts the Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  The Complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward shifts from one party to another, the burden of proof always remains with the Complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  In Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Cmwlth. 2001), the Commonwealth Court modified Waldron by stating that “even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”  Milkie, 768 A. 2d at 1220.  The Court further noted that any circumstantial evidence which meets this standard can establish a prima facie case.  Id.

In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).


In this proceeding, the Complainant testified that his bill for March 2003 was too high and he wants it lowered in light of his other bills and his electric usage.  The ALJ stated that it is undisputed that the bill dated April 10, 2003, is higher than any of the Complainant’s prior bills.  PPL explained that the April 2003 bill was higher because it was based on an actual reading after several estimated readings were conducted and that the weather and storm emergency activity prevented PPL’s meter readers from reading the Complainant’s meter between November 2002 and March 2003.  PPL stated that the estimated readings were low because it was not aware that the Complainant constructed an addition to his property, which was completed in November 2002, and that the Complainant’s family grew with the addition of a baby who was added to the household in November 2002.  It was noted that the estimates were based on prior usage. (PPL Exh. 1; I.D. at 7).  The billed usage of 11,996 kWh occurred between the last actual meter reading on October 25, 2002 (56,466 kWh) and the actual meter reading on April 10, 2003 (68,462 kWh) and included 151 days.  (PPL Exh. 1).

The Complainant admitted that the additions were completed in November 2002; that the baby was born in November 2002; and that his wife stayed home with the baby.  Prior to the baby’s birth, the Complainant’s wife worked outside the home.  Nevertheless, he denied that the difference in the usage was as much as the Respondent claimed.  Furthermore, the Complainant stated that he lost power from the afternoon of December 25, 2002, to the evening of December 29, 2002.  He contended that this four-day period should have reduced his bill.  (I.D. at 7).

A customer contact representative for PPL went to the Complainant’s property to conduct a high bill investigation and perform a meter test on May 15, 2003.  He reviewed the appliances with the Complainant’s wife and explained to her that domestic usage is electric usage minus air-conditioning and heating.  Based on PPL’s analysis, the Complainant’s potential for domestic usage is 1,200 kilowatts in a thirty-day period.  If there is heat in the home, the heat usage without electric baseboard heat is 400 kilowatts per month.  In addition, if the electric baseboard heat is on for twenty-four hours a day, 2,880 kilowatts can be used in thirty days.  (I.D. at 8).

PPL stated that the meter tested at 100.05 percent which is within the acceptable range; therefore, it is neither fast nor slow.  (I.D. at 8, 9). 


A review of PPL’s Exhibit 2, shows that the Complainant’s actual usage was higher after the November 2002 addition to his home and family.  The total estimated usage for November 2002 through February 2003 was 1,532 kilowatts compared to the actual usage of 1,537 kilowatts for the period from November 2001 through February 2002.  (I.D. at 9, 10).

The ALJ found that the Complainant failed to establish a prima facie case under Waldron.  The potential for energy utilization was not low since the mobile home was enlarged and baseboard heaters were added.  Furthermore, the number of people in the household changed because his baby was born in November 2002.  (I.D. at 10).

The ALJ found that the Complainant failed to sustain his burden of proof.  He did not show that the actual usage was less than the metered usage.  Milkie, 768 A. 2d at 1220.  The ALJ’s  finding is based on the evidence in the record -- the bills that were estimated too low; the addition to the mobile home; the new baby; the fact that his wife was home during the day; the colder weather; and the limited use of the baseboard heaters caused the Complainant’s usage to increase during the relevant time period.  The April 10, 2003 bill was a makeup bill.  The Complainant’s circumstances changed in November 2002, the first month that his bill was estimated.  He received estimated bills for four months.  The meter tested within the applicable range.  The Complainant failed to prove that the Respondent over-billed him in April 2003.  The Complainant’s usage increased due to the factors set forth previously.  Consequently, the bill was correct as rendered, and the Complainant is responsible for paying the outstanding balance.  (I.D. at 10-11).  Accordingly, the ALJ recommended that the Complaint be dismissed.  (I.D. at 11).

In his Exceptions the Complainant emphasizes that his normal monthly electric bill is in the $85.00 to $100.00 range, depending on the season.  Additionally, he states that his primary heat source is oil.  (Exc. at 1).  In Reply, PPL states that the Complainant, his wife, and child lived in a fourteen-foot by sixty-five-foot mobile home, to which the Complainant added a thirteen-foot by thirty-two-foot (416 square feet) addition, which was completed in November 2002.  The Complainant acknowledged that although the original square footage is heated by an oil-fired, hot-air furnace, the 416 square foot addition is heated by electric base board which became operational in November 2002.  (R. Exc. at 1). 


Based upon our review of the Complainant’s Exceptions, we are not convinced by the Complainant’s continuing arguments that he was overbilled by PPL.  As such, we shall deny the Exceptions and sustain the ALJ’s Initial Decision.
Conclusion

We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Complainant’s Exceptions and PPL’s Reply Exceptions.  Premised upon our review of the record evidence, we conclude that the Complainant’s Exceptions are not meritorious, and, as a result, they will be denied.  Accordingly, we shall adopt the ALJ’s Initial Decision without modification; THEREFORE,
IT IS ORDERED:


1.
That the Exceptions of Chad Raudabaugh to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, issued on July 8, 2005, are denied.

2.
That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham is adopted without modification.


3.
That Chad Raudabaugh is responsible for the March 2003 billing as submitted by PPL Electric Utilities Corporation, and shall remit the balance due within 60 days of entry of this Opinion and Order.

4.
That this Complaint proceeding is terminated and that the record thereof is marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  January 27, 2006
ORDER ENTERED:  February 16, 2006
	�	Although PPL Exhibit 2 was included in the packet as a proposed exhibit, it was not introduced into evidence during the hearing.
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