BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Randall Jennette
:

:

v.
:

C-20054560

:

C-20055399
Pennsylvania American Water Company
:
INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the relief requested in and dismisses both Formal Complaints of Randall Jennette at Docket Nos. C-20054560 and C-20055399.

On April 6, 2005, Randall Jennette (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania American Water Company (Respondent or PAWC).  This Complaint was docketed as Docket No. C-20054560.  In the Complaint, the Complainant alleged a copy of a “check” was filed with the Department of State Corporation’s Bureau that was tendered to the Respondent in payment for his water utility service.  The Complainant asked that the Commission “ascertain if the checks tendered to the [Respondent] are in fact negotiable as defined under the Uniform Commercial Code.”
On or about June 23, 2005, the Respondent filed its Answer to the Complaint.  Respondents’ Answer stated, “The Complainant attempted to satisfy his outstanding water bills by sending the Company purported Uniform Commercial Code security agreements.”  In their Answer, the Respondent asserted the documents were not a reasonable form of payment, and that the Complainant had been warned that was the Respondent’s position numerous times.  The Respondent raised New Matter asserting that the Complainant’s bill was $6,206.36, that the Respondent had entered three prior payment arrangements, that the Commission’s Bureau of Consumer Services (BCS) rendered a decision regarding the Complainant’s bill requiring the Complainant to pay $600.00 by a date certain, pay all current bills and pay $25.00 toward the arrearage.  The Respondent asked that the Commission dismiss the Complaint.
October 5, 2005, the Complainant filed a second Formal Complaint. That Complaint was docketed at Docket No. C-20055399 and a hearing was scheduled for January 5, 2006.  
On December 27, 2005, the Respondent filed an Answer and New Matter to the Complaint at Docket No. C-20055399.  The New Matter asserted that the Complainant was no longer a customer and therefore without standing, and further, that the Complaint was duplicative of the earlier docketed complaint.  As both assertions by the Respondent were accurate, Docket No. C-20055399 was orally dismissed at the January 5, 2006, hearing.
On September 7, 2005, a hearing regarding Docket No. C-20054560 was held.  The Complainant appeared pro se, and the Respondent appeared represented by counsel. The Complainant submitted no exhibits.  The Respondent submitted five (5) exhibits, all were admitted into the record.  A written transcript of the hearing was produced comprising forty-two (42) typewritten pages.  The record in Docket No. C-20054560 closed on October 7, 2005, the record in Docket No. C-20055399 closed at the conclusion of the January 5, 2006 hearing.
FINDINGS OF FACT
1. The Complainant was the Respondent’s customer of record at his home with a service address of 0380-Section E, Pocono Country Place, Tobyhanna, Pennsylvania 18466, from April 2, 2002, through July 28, 2005.  PAWC Exh. 2
2. Pocono Country Place (PCP) is a private, residential, gated community.  (www.mtpoconorealestate.com)

3. The Complainant’s street address for his home is 5357 Lockwood Drive and is located within PCP.
4. The Complainant’s daughter is the current ratepayer of record at the Complainant’s home. 
5. The Complainant did not submit any address changes.
6. The Complainant did not allege a financial inability to pay.
7. The Complainant’s outstanding bill at the time of the hearing was $6,228.33.  PAWC Exh. 2

8. November 23, 2004, BCS rendered a decision regarding the Complainant’s account requiring that he pay $600.00 by December 1, 2004, then pay all current bills and pay an additional $25.00 per month toward his outstanding bill. The Complainant failed to comply with the BCS decision.  NT 35

9. Paragraph 7 of the BCS decision stated, “if the customer fails to pay according to the … payment arrangements the company may immediately resume the termination process against the customer.”  The Respondent should have resumed termination, as the Complainant did not comply with the BCS decision. 

10. The Complainant submitted pieces of paper to the Respondent that purported to be “negotiable instruments” 
 or a “check” that he expected the Respondent to accept as monetary payment for his water service.  No copies of these purported “negotiable instruments” were provided during hearing, nor were they attached to the original Complaint. NT 5, 6
11. The Complainant “assigned” the referenced two “negotiable instruments,” one for $25,000 and another for $10,000 totaling $35,000 to the Respondent as payment of Complainant’s $6,228.33 water service bill.  NT 7, 8
12. The Complainant asserts both of these instruments “meet the requirements under the law to be negotiable.”  NT 7
13. The Complainant’s reason for not cashing the two “negotiable instruments” himself, paying his water bill, and keeping the remainder was “because the law allows me to do it this way.”  NT 9
14. The Complainant cites Federal law, specifically, the Uniform Commercial Code sections 3104, 3106 and 3301 and House Joint Resolution 192, also a Federal legislative action, as support for his contentions.  NT 10

15. The Complainant admitted that the $10,000 was a personal debt owed to him by some individual.  He did not wish to disclose what the debt was payment for other than “personal” and “services.”  NT 15-16
16. The debt purportedly owed to the Complainant and reflected as such in the $10,000 “negotiable instrument” is two or three years old.  The Complainant has not collected his $10,000 in that time. NT 17

17. The $25,000 “negotiable instrument” is part of the same debt, same unnamed services, from the same individual, and is also uncollected by the Complainant. NT 17

18. In nearly four (4) years of water service, the Complainant has made two money payments to the Respondent totaling $87.00. NT 19, 33
19. The Complainant and the Respondent agreed the Complainant used approximately $110.00 worth of water service monthly; however, Complainant’s documented usage in 2003 was significantly over $200 monthly.  Only 2004, and the first half of 2005 are approximately $110 monthly.  NT 19, PAWC Exh.2 
20. The Complainant expected the Respondent to submit the “negotiable instruments” to a “special collections section” and that the “special collections section” would act as an “agent” for the Respondent, collect the Complainant’s debt, and give it to the Respondent to use to pay the Complainant’s bill.  Presumably, the Respondent can keep the balance of nearly $29,000.  NT 23
21. The Complainant’s reason for expecting the Respondent to collect it is “because the law allows me to operate in this form and fashion.”  NT 25

22. The amount the Respondent could collect, according to the Complainant, “depends upon their effort.”  NT 27

23. The Complainant requested and accepted water service April 2002, under the Respondent’s approved tariff.

24. The Respondent notified the Complainant that the “negotiable instruments” were not acceptable as payment of his bill.  PAWC Answer
25. Prior to the BCS decision, the Respondent made three prior payment agreements with the Complainant; they were not honored.  The dates of those agreements were July 22, 2002, January 6, 2003, and March 4, 2003.  NT 35, PAWC Exh. 5
26. The Respondent is a public utility and provides utility service; the Respondent is not a collection service and is not obligated to provide collection services.

27. The Complainant is a credit risk for the Respondent.  
28. The Complainant is not credible.

DISCUSSION
Burden of Proof
In formal complaints before the Public Utility Commission (PUC), the burden of proof is on the complainant.  Here, as the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy his burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in his Complaints.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

As noted in the History section above, the Complainant filed a second Complaint at Docket No. C-20055399.  The second Complaint was dismissed orally at the January 5, 2006 hearing because the Complainant was no longer the customer of record and lacked standing.  

The balance of this Initial Decision will address only the first Complaint.  In Docket No. C-20054560, the Complainant’s argument is that he submitted $35,000.00 in negotiable instruments to the Respondent as payment for his $6,228.33 water bill.  To support his position the Complainant cited Federal law, specifically, the Uniform Commercial Code sections 3104, 3106 and 3301 (NT 10) and House Joint Resolution 192, also Federal.  The Complainant provided neither copies of nor full and correct citations of his alleged supporting law.  The Complainant provided no other argument(s) in support of his position.  
Uniform Commercial Code (Federal or State)
The Complainant cites several sections of the Uniform Commercial Code (UCC) in support of his position that the submitted “negotiable instruments” are valid payment for his water service bill.  The Commission lacks authority to interpret or rule upon Federal law.  

“Administrative agencies are creatures of the legislature and have only those powers, which have been conferred by statute.”  Western Pennsylvania Water Co. v. Pennsylvania Public Utility Commission, 471 Pa. 347, 352-353, 370 A.2d 337, 339 (1977).  Jurisdiction of an administrative agency must arise either from the express words, or by strong and necessary implication, of the statute reposing the power.  The legislative grant of power to act in any particular case must be clear and explicit in its language.  An administrative agency cannot confer on itself authority not fairly or properly within the legislative grant; nor can it acquire jurisdiction by usage, by agreement or by the parties’ consent.  Id. at 353, 340; Federal Deposit Ins. Corp. v. Board of Finance and Revenue, 368 Pa. 463, 84 A.2d 495 (1951).  

Jurisdiction is not dependent on the sufficiency of a complaint, the validity of the demand set forth in the complaint, or a complainant’s right to the relief demanded, the regularity of the proceedings, or the correctness of the decision rendered.  It relates to the field of litigation in which an agency has authority to adjudicate.  In re Motion Picture Exhibitions on Sunday in Borough of Hellertown, 354 Pa. 255, 47 A.2d 273 (1946).  

Concerning the Commission, “the [PUC's] jurisdiction spans the breadth of the Public Utility Code, 66 Pa. C.S. §§101-3316.”  Mid-Atlantic Power Supply Ass'n v. Pennsylvania Public Utility Commission, 755 A.2d 723, 726 (Pa. Cmwlth. 2000).  “As an administrative agency created by statute, the PUC has only those powers expressly conferred on it by statute or those powers which are necessarily implied from its express powers.”  Norfolk Southern Railway Company v. Pennsylvania Public Utility Commission, 875 A.2d 1243 (Pa. Cmwlth. 2005) citing Peoples Natural Gas Company v. Pennsylvania Public Utility Commission, 664 A.2d 664 (Pa. Cmwlth. 1995).  Even with this broad grant of authority, the Commission’s jurisdiction does not extend to matters regarding the Uniform Commercial Code.  
Based on the case law cited above, the Commission lacks jurisdiction to interpret or construe whether a negotiable instrument meets the criteria under the Uniform Commercial Code.  Authority to interpret Federal law lies with the Federal court system, not a Pennsylvanian administrative agency, such as the PUC.  Second, Pennsylvania has its own UCC. See 66 Pa. C.S. §1101 et seq.  However, as with the Federal UCC, the PUC lacks authority to determine the merits of a Pennsylvania UCC argument.  Authority to interpret the Pennsylvania UCC lies with the Commonwealth’s Court system, not a Commonwealth administrative agency. Additionally, it is worth noting that a uniform commercial code is, as the name suggests, for commercial transactions, in other words, transactions between businesses.  Neither the Federal UCC nor the Pennsylvania UCC is intended to be responsive to issues between a Pennsylvania utility and its customer(s), however the Public Utility Code is, as are utility approved tariffs.  

Public Utility Code and Tariffs
In Pennsylvania, public utility issues are covered primarily by the Pennsylvania Public Utility Code, found at 66 Pa. C.S. §101 et seq.  The Public Utility Code provides broad authority for the PUC to supervise and regulate all utilities within the Commonwealth. Fairview Water Co. v. Pennsylvania Public Utility Com., 509 Pa. 384, 502 A.2d 162 (1985)  In enacting the Public Utility Code, and creating the PUC, the Legislature sought to establish statewide standardization of all facets of the operation of the public utilities under the PUC. Philadelphia v. Philadelphia Electric Co., 504 Pa. 312, 473 A.2d 997 (1984).  The regulatory powers of the PUC extend only to utilities covered by the Public Utility Code and subjects covered by that law. Gasparro v. Pa. PUC, 814 A.2d 1282 Pa. Commw. Ct. (2003).  When an individual requests utility service in Pennsylvania he or she takes service under the protection of the Public Utility Code and the utility’s approved tariff.  An approved tariff has the force and effect of law and is binding on both the customer and the utility.  Stiteler v. Bell Telephone Co., 379 A. 2d 339, 341 (1977)
The Public Utility Code regulations, found in Title 52 of the Pennsylvania Code established statewide standardization.  The regulations mandated that payment be made in a “reasonable form.”  Section 56.94 states “[p]ayment in any reasonable manner includes payment by personal check unless the ratepayer within the past year has tendered a check that has been returned for insufficient funds or for which payment has been stopped.”  52 Pa. Code §56.94.  It is typically understood and accepted practice that “check” means a personal check, cashier’s check, or teller’s check.  Such checks are a written order to a bank to pay money from funds on deposit.  (Webster’s II Dictionary, 3d Edition).  The Complainant’s tendering of “negotiable instruments” is not such a check and it is not a reasonable manner of payment pursuant to the Public Utility Code.  Therefore, the Complainant failed to meet his burden of proof.  
Additionally, the Complainant’s four year refusal to pay his water bills, his repeated failures to honor any agreements made with the Respondent (dated July 22, 2002, January 6, 2003, and March 4, 2003) and his failure to comply with the BCS decision (dated November 23, 2004) provide ample evidence that the Complainant cannot be entrusted to pay by personal check.  Taking service without proper payment is theft of service or fraud.  Charles Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00992833 (Order Entered March 15, 2000).  Payments by the Complainant or members of his family should be made in the form of a cashier’s check or other guaranteed form of payment.
Summary Re: Complainant
The history in this Complaint is highly problematic.  The Complainant requested and was provided service from April 2, 2002, through at least, July 6, 2005.  He amassed a bill totaling $6,228.33, and made only two (2) real money payments against his account totaling $87.00.  
Termination proceedings were underway when the Complainant requested his service be discontinued.  Shortly thereafter, his daughter called requested and received service in her own name.  She is now the ratepayer of record at the Complainant’s home.  The Complainant submitted no change of address.  The Complainant submitted no notice pursuant to 66 Pa. C.S. §1529.1.  The name change occurred when termination for nonpayment was pending, and appears to have been done to avoid termination.  The Complainant and his daughter are cotenants within the meaning of 52 Pa. Code §56.35, as such she is as legally obligated for the $6,228.33 as the Complainant.  The daughter is not a new applicant because no proof was provided that the Complainant moved.  No proof was provided that this is a lease/rental scenario as is required. 52 Pa. Code §56.32, 66 Pa. C.S. §1529.1.  Therefore, the account should not have been changed to the daughter’s name.  Under section 1529.1 or 52 Pa. Code §56.35 the name change was inappropriate and should have remained in the owner’s, i.e., the Complainant’s name.  Moreover, Chapter 14 was enacted in part by the General Assembly to eliminate “opportunities for customers capable of paying to avoid the timely payment of their utility bills.”  66 Pa. C.S. §1402 (2).  Section 1406 (c)(1)(ii) provides for immediate termination, i.e., without notice, for “fraud or material misrepresentation of the customer’s identity for the purpose of obtaining service.”  

The record is replete with evidence that the Complainant has successfully refused payment for four years by arguing that negotiable instruments are satisfactory payment despite the Respondent telling him they were unacceptable payment.  A public utility is entitled to full payment at its currently approved tariff rate for service provided to its customers.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982).  All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Bolt v. Duquesne Light Co., 66 Pa. PUC 463 (1988).  Paying, means paying in real money, not something that purports that it can be real money if you do something else, and “depending on the effort” you make.  Here, if the Respondent is not successful in collecting the $6,228.33 worth of service used by the Complainant it will be written off as an uncollectible expense, be put back into the rate base, and be paid for unwittingly, by the Respondent’s paying customers.  That is neither the desired result, nor a fair one.  See Declaration of Policy 66 Pa. C.S. §1402.
Respondent’s Failure to Collect Arrearage
The Complainant’s service account was opened in April of 2002, by December 2, 2002, his account balance was $1,573.01, by December 2, 2003, it was up to $3,951.47, by December 2, 2004, $5,296.67 and by the final bill, dated July 6, 2005, $6,228.33.  During this time, the Respondent threatened termination on only one occasion.  Moreover, on that occasion, in March 2004, the termination was stopped because the Complainant filed a complaint with the BCS.  In between start up of service and the BCS decision, the Respondent made three payment agreements with the Complainant, not one was honored.  It was inappropriate of the Respondent to allow the Complainant to continue to receive water service without proper payment.  Termination proceedings should have been instituted well prior to March 2004.  The Respondent is responsible for collecting from all of its customers in accordance with its tariff.  The Respondent is responsible for tracking delinquent accounts and acting on them in a timely manner.  
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S. §332(a)

3. The Complainant failed to meet his burden of proof.

4. Methods of payment for utility service under the Public Utility Code include payment in any reasonable manner such as a personal check.  52 Pa. Code §56.94 Negotiable instruments are not acceptable as reasonable payment under the Public Utility Code. 

5. The Complainant must pay his outstanding account balance of $6,228.33 in accordance with the Respondent’s approved tariff and the Public Utility Code.

6. The Complainant and his daughter are cotenants within the meaning of 52 Pa. Code §56.35.

7. The Complainant’s daughter is as legally obligated for the Complainant’s $6,228.33 balance as the Complainant.  52 Pa. Code §56.35 
8. The Respondent improperly allowed the ratepayer of record to be changed to the Complainant’s daughter.  66 Pa. C.S. §1529.1, 52 Pa Code §§56.32, 56.35  

9. The Commission lacks authority to interpret the Federal or Pennsylvania Uniform Commercial Code.

10. The Commission lacks authority to interpret House Joint Resolution 192, dated June 5, 1933, a Federal legislative action.

11. Both the Public Utility Code and the Respondent’s tariff authorize immediate termination of service for fraud or material misrepresentation of the customer’s identity for the purpose of obtaining service.  66 Pa. C.S. §1406 (c)(1)(ii), 52 Pa. Code §56.81
12. Both the Public Utility Code and the Respondent’s tariff allow termination for nonpayment.  66 Pa. C.S. §1406 (a)(1), 52 Pa. Code §56.81

13. The Public Utility Code authorizes termination for failure to comply with payment agreements.  66 Pa. C.S. §1406 (a)(2), 52 Pa. Code §56.81

14. Taking service without proper payment is theft of service or fraud.  Charles Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00992833 (Order Entered March 15, 2000)
ORDER
THEREFORE, 
IT IS ORDERED: 
1. That the Formal Complaints of Randall Jennette against Pennsylvania American Water Company at Docket Nos. C-20054560 and C-20055399 are dismissed; and

2. That within fifteen (15) days of the Commission’s Final Order, Randall Jennette shall pay by cashier’s check, the sum $6,228.33 to Pennsylvania American Water Company; and
3. Randall Jennette shall cease and desist from attempting to pay for any utility service(s) in violation of approved tariffs and the Public Utility Code; and

4. Pennsylvania American Water Company shall revert the ratepayer of record to the Complainant’s name; and
5. That if Randall Jennette does not properly pay for service Pennsylvania American Water Company is authorized to terminate service in accordance with its tariff and applicable law.
Date:
January 26, 2006



_________________________________








Ember S. Jandebeur







Administrative Law Judge
	�	NT stands for Notes in Testimony and indicates where in the written transcript this testimony appeared.


	�	The Complainant referred to negotiable instruments at the hearing, but referred to a check in his Complaint.
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