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INITIAL DECISION

Before

Amanda N. Rumsey

Special Agent

HISTORY OF THE PROCEEDING

On June 30, 2005, Mariea Ramos (Complainant) filed a Formal Complaint against Philadelphia Gas Works (Respondent) alleging an inability to pay her natural gas bills and requesting a payment arrangement.  The Complaint is a timely appeal from a prior informal determination of the Bureau of Consumer Services (BCS).  On October 10, 2005
, Respondent filed an Answer denying the material allegations of the Complaint.
On October 20, 2005, a Telephone Hearing Notice was issued and advised the parties that an initial telephonic hearing was scheduled for 10:00 a.m. on Monday, December 12, 2005.  This case was assigned to me pursuant to 56 Pa. Code §56.174.    
On October 24, 2005, I issued a Prehearing Order advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  The Prehearing Order also reminded the parties of their responsibility to advise of any change in the telephone number at which they were to be contacted, and advised Complainant that this case would be dismissed if she did not participate in the hearing and present evidence on the issues raised in the Complaint.  
In accordance with the provisions of the Prehearing Order, by cover letter dated December 8, 2005, Respondent submitted three copies of four exhibits for possible use at the Initial Telephone Hearing.  

 The Initial Telephone Hearing convened as scheduled.  Complainant appeared pro se and testified on her own behalf.  Greg Stunder, Esquire appeared on behalf of Respondent, called one witness, Orlando Rosario, and submitted three exhibits for admission into the record.  Complainant stated that she did not receive Respondent’s exhibits and the record was held open to provide Complainant with the opportunity to receive and review these documents.  Complainant was to contact me within 10 days of the hearing date if she did not receive the exhibits or objected to their admission into the record.  Complainant did not contact me.  Respondent Exhibits 1, 2 (page one only), 4 were admitted into the record and the record was closed by Interim Order dated January 5, 2006.  
FINDINGS OF FACT

1.
Complainant, Mariea Ramos, is a residential natural gas customer of Respondent and takes service at 5848 North 3rd Street, Philadelphia, Pennsylvania.  
2.
Respondent is Philadelphia Gas Works.

3.
On June 30, 2005, Complainant filed a Formal Complaint against Respondent alleging an inability to pay her natural gas bills and requesting a payment arrangement.  Complainant wants to make monthly payments of $50.
4.
Complainant’s gross monthly income from employment is $2183.09
.  

5.
Complainant is not eligible for Respondent’s CRP program.  She is over income for enrollment in the program.
6.
On April 8, 2005, the BCS issued an informal decision to Complainant, at BCS Case No. 1647474, directing Complainant to pay her monthly budget bills plus $95 per month towards her account arrearage, beginning with the May 2005 billing due date.

7.
Since the BCS decision was issued Complainant has made payments totaling $400
.
8.
Complainant’s current bills are generally lower than what she would be required to pay under budget billing.  If Complainant were placed on budget billing, she would be required to make monthly payments of $136.  Her average monthly bill for the six-month period of June through November 2005 was $36.79.  (Respondent Exh. 1)
9.
As of December 12, 2005, Complainant had an overdue account balance with Respondent of $2,243.14.
DISCUSSION

In her Formal Complaint, Complainant alleged an inability to pay her monthly natural gas bills and requested a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Commw. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Commw. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.  1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Commw. 1984).  

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., became effective December 14, 2004, and applies to this proceeding.  This new law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(d) of the Public Utility Code reads as follows:


(D)
Number of Payment Agreements. – Absent a 
change in income, the Commission shall not establish or 
order a public utility to establish a second or subsequent 
payment agreement if a customer has defaulted on a 
previous payment agreement.  A public utility may, at its 
discretion, enter into a second or subsequent payment 
agreement with a customer.

66 Pa. C.S. § 1405(d).  The General Assembly has made it clear that the Commission lacks the authority to establish a second or subsequent payment arrangement for customers who have defaulted on a previous payment arrangement.

Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403 (Definition of “Payment Agreement”).  The term “payment agreement” includes both utility agreements and Commission agreements.  Chapter 14 Implementation Order, Docket No. M-00041802F0002, Order entered March 4, 2005.  

Furthermore, a “Change in Income” is defined in Section 1403 of the Public Utility Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa. C.S. § 1403 (Definition of “Change in Income”).  “Household Income” is defined in Section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.” 66 Pa. C.S. § 1403 (Definition of “Household Income”). 

A complainant cannot be deemed in default of a timely appealed payment arrangement until the appeal is fully adjudicated and a final Commission order entered.  Kalamets v. Columbia Gas Co. of  Pa., Inc., Order entered October 14, 2005 at Docket No. Z‑01701441.  Furthermore, the Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code and determined that it is not precluded from establishing one payment arrangement that meets the requirements of Chapter 14, for a customer who has defaulted on a previous payment arrangement.  Accordingly, the Commission may establish a single payment arrangement for a customer that meets the requirements of §1405((b) of the Public Utility Code.  Reconsideration of Implementation Order, Order entered October 31, 2005 at Docket No. M-00041802F0002.

The payment arrangement established by BCS required Complainant to pay her monthly budget bills plus $95 towards her account arrearage
.  As noted above, Complainant’s current bills are less than her budget bills and she does not participate in budget billing.  If Complainant made payments equal to her budget bill ($102 at the time of the BCS determination) plus $95 each month, her account arrearage would be eliminated in approximately 11 months.  However, since complainant does not participate in budget billing, payments of current bills plus $95 will not pay off the account arrearage for 23 months.  
Complainant is a low level 3 income customer according to federal poverty guidelines.  Her monthly gross income is above 250% but less than 300% of the federal poverty level.  Accordingly, any payment arrangement established by the Commission must provide for liquidation of the account balance within 12 months.  See 66 Pa. C.S. §1405(b).  

The BCS decision meets the requirements of Chapter 14 only if Complainant is on budget billing
.  However, that is not the most advantageous billing plan for Complainant since her current bills are generally less than the budget bill amount.  Therefore, the BCS decision should be modified to provide for increased “plus” payments so that Complainant will pay her entire account balance within 12 months.  As of the hearing date, the appropriate “plus” payment amount was $187 and Complainant’s average total required monthly payment will be $224
.

Complainant must come to understand that to prevent the threat of service termination she must pay for her current monthly usage plus an additional amount towards her account balance.  That is the only way to eliminate her overdue balance.  Payment of only the monthly bill amount will not suffice.  

Complainant did not present any evidence tending to show that she experienced a change in household income since the informal BCS decision was issued or present any other evidence demonstrating that she is entitled to the relief requested in the Complaint.  Complainant has failed to sustain her burden of proof and her Complaint is denied.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.
2. Complainant had the burden of proof and failed to carry that burden. 66 Pa. C.S. § 332(a).
3.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., applies to this proceeding.

4. 
Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement, if a customer has defaulted on a previous payment arrangement.  66 Pa. C.S. § 1405(d).

5.
Complainant has not experienced a change in household income as defined in 66 Pa. C.S. § 1403.

6.
The Commission has the authority to review a payment arrangement to ensure compliance with the provisions of Chapter 14.  

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Formal Complaint filed by Mariea Ramos against Philadelphia Gas Works at Docket No. Z-01647474 is denied.

2.
That on or before the monthly billing due date, Mariea Ramos shall pay to Philadelphia Gas Works her monthly bill plus an additional amount equal to one-twelfth of her overdue account balance.  

3.
That as long as Mariea Ramos makes the payments directed in this order, Philadelphia Gas Works shall not suspend or terminate her utility service except for valid safety or emergency reasons.
4.
That if Mariea Ramos does not make payment as directed in this order, Philadelphia Gas Works is authorized to suspend or terminate her natural gas service in accordance with the provisions of the Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401 et seq.
Dated:
January 12, 2006



_________________________






Amanda N. Rumsey






Special Agent
� Respondent was served with a copy of the Complaint on August 18, 2005.  Respondent requested and was granted an extension to file an Answer until October 31, 2005.


� Complainant is employed full time and receives $1007.58 gross bi-weekly.  


� Complaint has made $50 payments each month since the BCS decision was issued.  These payments were generally sufficient to pay the current bill but left very little, if anything, to be credited towards her account arrearage.  


� As noted above, Complainant’s current bills are less than her budget bills and she does not participate in budget billing.  


� $136BB - $37 (average current charges) = $99 + $95 (plus payment) = $194 per month towards arrearage.  $2,243.14 ÷ $194 = 12 months.  


� Under budget billing, the total required monthly payment would be $231.
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