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OPINION AND ORDER 

Before the Commission for consideration are Exceptions filed to the December 19, 2005, Recommended Decision of Administrative Law Judge (ALJ) Louis G. Cocheres.  Exceptions were filed on January 4, 2006, by Sandra and George Feigley, and on January 9, 2006, by Verizon Select Services, Inc.  (VSSI).  On January 19, 2006, Replies to Exceptions were filed by VSSI.  There is also indication of a Motion to Strike the Exceptions of VSSI filed by George and Sandra Feigley to which VSSI has filed an Answer.

Background
This matter is one of a series of formal complaints filed against the collect call, prepaid rates and overall business practices of the provider of inmate telephone service to Pennsylvania state correctional institutions.  In several cases, the respondent service provider has been T-Netix, Inc. and T-Netix Telecommunications Services, Inc. (collectively T-NETIX).
  In the present case, the respondent service provider is VSSI.  The Pennsylvania Department of Corrections, by Robert Shannon, is also a nominal respondent.
Complainants are George and Sandra Feigley, husband and wife.  On September 1, 2004, the Feigleys filed their complaint which alleged: (1) that the inmate telephone system was defective and was promoted fraudulently; (2) that the telephone system disconnected calls which resulted in the payment of another connection fee to reconnect the call; (3) that the calls were interrupted with announcements which the users paid for; (4) that the calls were not accurately timed; and (5) there was a $3.99 charge just to pay the bill.  (R.D. at 1).
At the time of the hearing, George Feigley was an inmate at the Pennsylvania State Correctional Institution (SCI) at Frackville, Pennsylvania.  See Finding of Fact No. 58, infra.  In order for Mr. Feigley to telephone his wife, he must use the inmate prison telephone system.  (Fact No. 59).  Also, this case represents the fifth case filed by George or Sandra Feigley before this Commission involving various aspects of inmate telephone service.  (R.D. at 18).  Consequently, many of the legal issues and proposed remedies that are pursued by the Feigleys in this case have been litigated by them against other inmate telephone service providers in prior cases.  As a result, certain issues may be subject to claim preclusion and/or issue preclusion principles.  See Jane A. Suprick and Ransom Township v. Commonwealth Telephone Company, Docket Nos. C-00903161;      C-00903197 (Opinion and Order entered January 25, 1995); 1995 Pa. PUC LEXIS 15, and cases cited therein.
The Pennsylvania Department of Corrections (DOC) is an administrative agency within the executive branch of the Commonwealth and has authority to operate Pennsylvania correctional institutions throughout the state.   71 Pa. C. S. §§ 61, 310-0, 310-1;  Commonwealth v. Danysh, 833 A.2d 151 (Pa. S. Ct. 2003); petition dismissed  845 A.2d 260 (Pa. Cmwlth. 2004).  Because of incarceration, inmates are subject to Pennsylvania DOC regulations and internal prison operations policies relative to access to telephone utility services.  Sandra L. Feigley v. AT&T Communications of Pa., Inc., Docket No. C-00981434 (Opinion and Order entered April 30, 2001) (Feigley I), affirmed, Sandra L. Feigley, et al. v. Pa. PUC, 794 A.2d 428 (Pa. Cmwlth. 2002); appeal denied sub nom, C.U.R.E. of Pa. v. Pa. PUC, 569 Pa. 723, 806 A.2d 863 (2002).  Presiding ALJ Cocheres concluded that the DOC was an indispensable party to this proceeding.  See Conclusion of Law No. 10, infra.

In Feigley I, this Commission considered the following legal challenges to DOC conditions for inmate telephone access.  First, we addressed the propriety of the DOC bidding process by which the DOC selected an exclusive service provider (which also includes various subcontractors) to supply inmate telephone service.  On consideration of this legal challenge, we concluded, in pertinent part: 

[A]s an administrative agency of the Commonwealth, this Commission cannot provide a means of redress to Mrs. Feigley regarding the merits of her legal claims that there were improprieties in the Commonwealth bidding procedures.  Neither would it be appropriate for this Agency to consider the Complainant’s suggestions that there were competing and conflicting financial objectives on the part of the Commonwealth DOC which led to the selection of the successful bidder.  
The jurisdictional limits of our authority would extend only to the Complainant’s dispute over the resulting rates and services of AT&T.  It is this issue that is clearly within this Commission’s expertise and enabling authority.  The related issues must be pursued in a court of law having the requisite jurisdiction.

(Slip op. at 20-21; note omitted; see also Conclusion of Law No. 11).   


In Feigley I, we also considered whether the DOC exclusive contract for inmate-only telephone service conflicted with the statutory scheme of regulation of Chapter 30 of the Public Utility Code, 66 Pa. C.S. §§ 3001-3009,  repealed, Act No. 183, 2004, or of the federal Telecommunications Act of 1996, 47 U.S.C. §§ 151, et seq.  We concluded that we lacked jurisdiction to adjudicate this claim and expressed adverse comments concerning the merits of the Feigley’s claim.  We noted that, “[r]easonable access to the telephone system by inmates is a matter within the discretion of prison administrators, and the DOC, subject to court review.  (37 Pa. Code § 93.7).  The fact that Chapter 30 and the Telecommunications Act of 1996 (TA‑96) implement a new regulatory regime of competition and competitive choice among services and service providers, but that the Commonwealth contract appears to foreclose such choices, does not, in our view, present a question within the area of competence of this Commission.”  (Slip op. at 24).  
We also noted in Feigley I that Sandra L. Feigley, the nominal complainant in the case, argued that her choice of telephone service provider was conscribed notwithstanding she was not the subject of incarceration.  On consideration of this argument, we held that the choices circumscribed by the operation of the DOC contract and prison administrative policies under which the contract is carried out, were placed upon the inmate as the calling party and not upon Sandra Feigley as the called party.  (Slip op. at 25).  

In Feigley I, this Commission additionally rejected the claim that the DOC conditions for inmate telephone access impermissibly burdened First Amendment rights of free speech.  We concluded that, based on the record, the rates charged were within a zone of reasonableness.  As a result, we found that no First Amendment rights cognizable by this Commission were implicated.  (Slip op. at 30).

Finally in Feigley I, this Commission rejected Equal Protection and illegal monopoly, i.e., antitrust, challenges to the DOC conditions and associated contract for inmate telephone access.
In the present case, the inmate prison telephone system was operated by VSSI pursuant to an exclusive contract with the DOC.  VSSI provides telephone service as a subcontractor under a contract between Verizon Pennsylvania Inc. (Verizon PA) and the DOC.  (Fact No. 76).
  VSSI began to serve the Pennsylvania prison population in August 2003.  (Fact No. 93).
T-NETIX (now known as SecurUS) is also a subcontractor to Verizon PA.  T-NETIX provided the actual telephone system and software which monitored and recorded inmate calls.  (Fact No. 77).  The T-NETIX computerized telephone equipment used by the inmates is designed to:  (1) allow the prison guards to monitor inmate conversations; (2) record the calls; (3) record the time and date of the calls; (4) limit the calls to a pre-approved list of call recipients; (5) limit the frequency of the inmates’ calls; (6) limit the length of the calls; (7) periodically interrupt the calls with announcements which pre-empted the conversations; (8) archive the recordings of the conversations; and (9) record the reasons why conversations were disconnected.  (Fact No. 60).
Procedural History
We reprint the pertinent procedural history of this case from the Recommended Decision:

On September 1, 2004, Sandra and George Feigley . . .  filed their Complaint against . . . VSSI and the Department of Corrections by Robert Shannon . . .  .  
The Formal Complaint . . .  was served on VSSI on September 13, 2004 . . . .

On October 4, 2004, VSSI filed an Answer and New Matter.  The Answer:  1) denied many of the material allegations in the Complaint; 2) admitted and/or explained that some of the issues raised by the Feigleys were the result of conditions imposed by its contract with the DOC; and 3) challenged the jurisdiction of the Commission on some of the issues raised by the Feigleys.  The New Matter asserted the defense of res judicata.

*          *           *
On October 8, 2004, the DOC entered its Appearance .
*           *          *
By Notice of Hearing, dated February 3, 2005, the Office of Administrative Law Judge informed the parties that the Initial Hearing would be held on May 6, 2005 by video conference.  

The Formal Complaint . . .  was served on the DOC on March 2, 2005, by the Commission’s Secretary upon my request.  See Prehearing Order No. 3.

On March 22, 2005, the DOC filed an Answer and New Matter.  The Answer denied the material allegations of the Complaint and challenged the Commission’s jurisdiction over the DOC and other issues raised in the Complaint.  The New Matter raised the defense of res judicata, challenged the Commission’s authority over the DOC and noted that the Complaint failed to allege any basis for asserting a right to inmate telephone conversations.

On March 31, 2005, I issued Prehearing Order Nos. 1 and 2. . . .  Order No. 2 ruled on the issuance of three requested Subpoenas by the Feigleys and the Objections of VSSI and the DOC.  The request for one of the Subpoenas was denied.  The request for the other two Subpoenas was granted, and the Objections were overruled.

On April 6, 2005, the Feigleys filed their Motion To Strike and Answer To New Matter of the DOC.   The Motion alleged that the Answer and New Matter were filed untimely and not served on the Complainants in an appropriate manner.  The Answer to the New Matter alleged:  1) that one of the respondents was Mr. Shannon, 2) that the Commission has jurisdiction over all public utilities, 3) that the Feigleys had a common law right to get what they paid for and 4) that the DOC was in a partnership with VSSI and profiting from providing telephone service to the inmates.

By Prehearing Order No. 3, dated April 22, 2005, I:  1) denied the Motion To Recuse, 2) denied the DOC Motion To Strike as moot, 3) denied the Feigley Memo as moot, 4) denied the Feigley Motions To Strike and 5) found that the DOC was an indispensable party.

On May 6, 2005, the Initial Hearing was held before me in video conference format.  Mr. and Mrs. Feigley appeared pro se.  Each of them testified on their own behalf.  In addition they presented the testimony of two witnesses, one from ShawnTech and one from the DOC.  During the Feigley presentation they identified 6 exhibits, labeled 1, 2, 3A, 3B, 3C and 4.  VSSI appeared and was represented by counsel who presented two witnesses and no exhibits.  The DOC appeared and was represented by counsel who presented no witnesses and no exhibits.  The record consists of the pleadings, a 128 page transcript, a copy of each Feigley exhibit and the parties’ briefs.  The record was closed on June 23, 2005.

On May 9, 2005, the Feigleys filed an Exception to Order No. 3.

On May 24, 2005, the Feigleys filed Complainants Sandra And George Feigley’s Post‑Hearing Brief In Support Of Their Complaint (Feigley B.).  On June 23, 2005, VSSI filed the Main Trial Brief Of Respondent, Verizon Select Services Inc. (VSSI B.).  On June 23, 
2005, the DOC filed its Letter Brief In Response To Complainants (DOC LB.). . . . 
(R.D. at 1-3).


The Recommended Decision was, as noted above, issued December 19, 2005.  On consideration of the record, ALJ Cocheres sustained the complaint only to the extent that he concluded that certain charges to Sandra Feigley were inappropriate.  ALJ Cocheres recommended that Sandra Feigley was entitled to a refund of $3.99, plus interest, for each transaction whereby she paid her VSSI bill involving prepaid credit to the benefit of George Feigley’s prison debit account using a credit card.  (R.D. at 61).
Discussion


ALJ Cocheres reached 98 Findings of Fact and drew 50 Conclusions of Law.  Said findings are adopted and incorporated by reference herein, unless expressly modified or rejected, or modified or rejected by necessary implication from our disposition of the Exceptions.  
Consistent with our determinations in the cases of Strandberg v.     T-Netix, Inc., et al., Docket No. C-20039780 (Opinion and Order entered 
February 16, 2006), and Coleman v. T-Netix, Inc., et al, Docket No. C-20039232 (Opinion and Order entered February 16, 2006), we expressly reject Conclusion of Law No. 32 and 33 in this proceeding.
  The remaining legal conclusions are adopted and incorporated by reference herein, unless modified or rejected by necessary implication from our discussion.
ALJ Cocheres addressed the issues in the instant complaint as they were derived from the Feigleys’ brief.  We also find it expedient to consider the substantive issues addressed by the presiding ALJ in conjunction with the Exceptions filed to the Recommended Decision.

A.
Adding Call Forwarding to Mrs. Feigley’s Phone Service
The Feigleys alleged that, subsequent to their request for subpoenas in prosecuting their Formal Complaint in this matter, call forwarding was added to Mrs. Feigley’s telephone service without her knowledge or consent.  (R.D. at 19).  
The significance of adding call forwarding is that the DOC required that the inmate telephone system include monitoring and recording equipment, as well as security features that could detect three-way calling and call forwarding, and could automatically disconnect the calls.  (Fact No. 81).  This equipment is referred to as the Automated Inmate Telephone System (AITS).  The AITS was required by the DOC as a condition of inmate telephone service for safety reasons to protect the safety of, for example, crime victims, jurors, and the public.  Id.   There were times, however, the Feigleys complained, that when there were loud noises in the background, the AITS system interpreted those sounds as a three-way calling attempt and disconnected the call.  The AITS will automatically disconnect a call and code the termination as a three-way call attempt.  However, that code could be applied to other causes, e.g., a call waiting signal, a cordless telephone
 and/or cell phone which changed channels, pressing a keypad button, a thunderstorm, picking up an extension line, etc.  (Fact No. 7).  Having call forwarding on a line would provide justification for automatic disconnection of calls – a substantial element of the Feigleys’ complaint, and would undermine their credibility in this regard.  (R.D. at 19).

VSSI objected to consideration of this allegation based on its lack of notice.  (R.D. at 19).

On consideration of the position of the parties, ALJ Cocheres rejected the Feigleys’ position.  The ALJ found that, notwithstanding the Feigleys’ concern with regard to the timing of the unsolicited addition of call forwarding to Sandra Feigley’s telephone service, the Complainants did not provide adequate notice of the issue to respondents for consideration of the issue in the present case.  (R.D. at 20).  More importantly, ALJ Cocheres concluded that the presence of call forwarding had no material effect on the outcome of the case.  This Commission notes that in Finding of Fact No. 95, ALJ Cocheres specifically found that all of the problems which were the subject of the Feigleys’ complaint occurred before the call forwarding service was added.  
In Exceptions,
 the Feigleys specifically assail the addition of call forwarding as a “fraudulent and disreputable” practice.  (Exc. at 7).  The emphasis of their Exceptions and the gravamen of their complaint is with the operation of the AITS system.  See Exc. at 9, 11.
In Replies, VSSI asserts that the ALJ properly excluded consideration of this issue in this proceeding.  (R. Exc. at 4).  VSSI states that it did not have sufficient notice of this “cramming” allegation in the Feigley complaint.  Accordingly, VSSI notes that the ALJ appropriately recommended that the Feigleys file a separate complaint on the issue if no satisfaction is obtained from Sandra Feigley’s local service provider.  Id.
On consideration of the Exceptions, we shall deny this Exception, solely to the extent consistent with our discussion pertaining to the automatic disconnection of calls and the function of the AITS system and caution that we may revisit this issue in future cases as technology improves.  Consistent with our discussion of the relationship between the AITS system and VSSI’s duty under the Public Utility Code, 66 Pa. C.S. § 1501, to provide adequate service, we expressly conclude that the ALJ, in fairness, properly excluded this issue from the case.  We find it important to also point out that the issue had no material effect on the outcome of the case.  See Fact No. 95.
B.
Jurisdiction Over the DOC 
The Feigleys argued that this Commission had authority to exercise jurisdiction over the DOC’s operation of the inmate telephone system.  Their argument was based on the fact that the DOC was in some form of partnership with VSSI in the provision of inmate-only telephone service.  (R.D. at 20).
Both VSSI and the DOC disputed that the DOC was either a public utility or, otherwise, subject to Commission jurisdiction.  (R.D. at 21).

On consideration of the positions of the parties, ALJ Cocheres found that the DOC was not a “public utility” within the definition contained in the Public Utility Code, 66 Pa. C.S. § 102.  ALJ Cocheres ruled that, notwithstanding that the Feigleys did not establish that the activity of the DOC placed it within the definition of public utility, this Commission had in personam jurisdiction over the DOC even if it were not a certificated public utility.  His reasoning in this regard was based on the fact that there was, in his view, a disputed question of fact as to whether there existed the potential for the DOC to act as a de-facto public utility.  (R.D. at 23).  The ALJ’s pertinent reasoning is stated as follows:
The fact that the DOC was not within the definition of public utility did not validate the assertions by VSSI and the DOC that the Commission did not have jurisdiction over the DOC.  In a complaint proceeding, this Commission acts in its judicial capacity.  In its judicial capacity, the Commission’s in personam jurisdiction extends to all entities operating in the Commonwealth, including governmental agencies.  In this case the Complaint specified that the DOC was in a partnership with VSSI.  Complaint at ¶2.  VSSI filed its Answer and provided a general denial to the allegation.  At a much later time, the DOC Answer specifically denied the allegation.  In essence, the VSSI Answer was an admission.  52 Pa. Code §5.61(c).  The DOC Answer framed a factual dispute.  The Answers of the DOC and VSSI admitted that they were in a contractual relationship which lent credence to the possibility that a partnership existed.  Under these circumstances the Commission had both subject matter jurisdiction and in personam jurisdiction even if the DOC was not a certificated public utility because there was a factual dispute which had the potential to demonstrate that the DOC was acting as a defacto utility.  Set in this factual context this issue was resolved by Prehearing Order No. 3 which made the DOC an indispensable party.

R.D. at  22-23, emphasis in original.
The Feigleys address this issue in their Exceptions.  (Exc. at 7-8).  They emphasize that the DOC is a partner in the operation of the inmate phone system, an activity they characterize as that of a public utility.  Importantly, the Feigleys make the assertion, “ [t]he system doesn’t only serve prisoners, it also serves the public.”  (Exc. at 7).

The Feigleys also argue in their Exceptions, that, for any remedy to be effective in their case, such remedy would have to include the DOC.  Here, the Feigleys repeat their position that the DOC regulations are overreaching in that they go beyond the law which authorizes the monitoring of calls.  (Exc. at 8).

In Replies to Exceptions, VSSI does not directly address the jurisdictional allegations in the Exception of the Feigleys.  However, VSSI references the arguments presented in its main brief concerning its position on the services provided by VSSI for the DOC.  (R. Exc. at 2; main brief at 14).  VSSI contends that the AITS equipment provided by T-NETIX is located on the customer side of the network interface.  Consequently, VSSI maintains that this equipment is non-jurisdictional.  It compares the operation and functionality of the AITS to that of a PBX.  Thus, VSSI takes the position that the functions of the AITS are not subject to the Commission’s jurisdiction because the equipment is on the customer-side or private-line side of the network interface device (NID).  Id.
On consideration of the Exceptions on this issue, we shall affirm the ALJ in his result.
  We agree with the ALJ’s conclusions that, notwithstanding that the DOC is not a public utility within the meaning of the term as defined in the Public Utility Code, 66 Pa. C.S. § 102, this Commission is empowered to exercise in personam jurisdiction over entities in the exercise of our adjudicatory function to determine whether a violation of the Code, or other provisions which we are enabled to administer have been violated.  See Beltrami Enterprises, Inc. v. Commonwealth of PA, Dep't of Environmental Resources,  632A.2d 989, 993 (Pa.Cmwlth. 1993).  The exercise of jurisdiction over the DOC must, however, be invoked solely to the extent that our exercise of this jurisdiction (limited) is ancillary to adjudicating those issues for which this agency is authorized to address under the Public Utility Code.
Importantly, from the perspective of Commission jurisdiction in this dispute, we find the arguments of VSSI at pages 14-15 of its brief to be persuasive.  Those arguments expressly reference the fact that the AITS equipment is placed on the customer side of the NID by the DOC.  We find this fact significant in assessing the “public” character of the inmate-only telephone service.  This fact also runs counter to position of the Feigleys that the AITS serves the public as a public telephone system.  However, we additionally observe that the inmate, after being connected to the Public Switched Network (PSN) is, subsequently, disconnected from the PSN as a function of the AITS.  It is this fact which leads us to not adopt, wholesale, the VSSI position.  Notwithstanding, we shall affirm our determination in Feigley I that the jurisdictional limits of our authority would extend only to the Feigleys’ dispute over the resulting rates and services of service provider and not to the conditions under which the DOC provides inmate access.  (Slip op. at 21).
Based on the record in this matter, we cannot determine, without qualification, that the function of the AITS, to automatically disconnect an inmate from the PSN under certain circumstances is non-jurisdictional to this agency.  It is the disconnection from the PSN, once the inmate has complied with all pertinent DOC regulations which permit access, that makes the VSSI position problematic.
C.
Allegations of Illegal Monopoly



Substantially similar to the claims litigated in Feigley I, the Complainants in this matter also assert that the inmate-only telephone system is an illegal monopoly.  See Feigley main brief at 2, 4, 6, 7, 8, and 17-18.  In a refinement of the arguments addressed in Feigley I, the Complainants assert that the respondents are not acting in the public interest in that their fees and rates are not reasonable, and their business practices are unethical.  (Main brief at 18).

On consideration of the positions of the Feigleys, ALJ Cocheres rejected their contentions.  He relied on Feigley I to conclude that the monopoly function of the inmate-only telephone system was a function of the DOC regulations – an area over which this Commission lacks jurisdiction.  Second, ALJ Cocheres was able to conclude that the Feigleys failed to meet their burden of proof regarding the unreasonableness of their rates.  (R.D. at 25).

In Exceptions, the Feigleys again focus on the AITS system and assert that they have not argued that the AITS is an illegal monopoly.  Rather, they assert that the system is a monopoly which is operated illegally.  (Exc. at 8).

In its Replies, VSSI responds that the Commission and the courts have concluded that this Commission has no jurisdiction to adjudicate issues involving the bidding for the contract or the contract itself, which is implicated in the Feigleys’ Exceptions.  (R. Exc. at 6).  Also, VSSI cites a recent case in the United States District Court for the Eastern District of Pennsylvania, Aaron Wheeler, et al. v. Jeffrey Beard, et al., Docket No. 03-4826 (Memorandum and Order entered May 19, 2005).  This case is cited for the holding that the DOC does not engage in any illegal monopolist activity with regard to its supervision of the contracts for the provision of telephone service to inmates and those with whom the DOC contracts are not subject to prosecution under anti-trust laws for such activity.  Id.  

On consideration of the Exceptions of Sandra and George Feigley, they are denied.  We find that there are substantial issue preclusion impediments to this claim, and we adopt the ALJ’s reasoning which relied heavily on our rejection of the similar claim in Feigley I.  We, additionally, note that this claim has several substantial adverse legal precedents which further block the ability of the Feigleys to obtain relief under the current state of the law.
In Bowers v. T-Netix, et al., 837 A.2d 608 (Pa. Cmwlth. 2003), the Commonwealth Court rejected an inmate’s challenge to the DOC regulations regarding his choice of telecommunications service provider for calls.  In Bowers, the inmate also challenged the exclusive service provider arrangement as an illegal monopoly.
In Bowers, the Commonwealth Court, in addition to rejecting claims that the exclusive contractual arrangement between the DOC and inmate telephone service providers violated TA-96, or the Sherman Antitrust Act, 15 U.S.C.S. §§   1-7, further concluded that the inmate lacked standing to bring a claim under the Pennsylvania Unfair Trade Practices and Consumer Protection Law (UTPCPL).  Based on the foregoing, the Commonwealth Court held that inmates did not possess the right to choose a telephone service provider.   
Based on the foregoing, we shall deny the Exceptions of George and Sandra Feigley.

D.
Burden on Right of Freedom of Expression
At Exceptions, pages 8-9, the Feigleys complain that the charge for inmate calls, which they assert to be 52 cents per minute, violates their right of free speech.  They cite Forsyth County v. Nationist  Movement, 505 U.S. 123 (1992) in support of their position.

In its Replies, VSSI responds that the record indicates that its tariffed rates are comparable to rates for other similar services and are, in fact, lower than its public payphone rates.  (R.Exc. at 7).  Based on these considerations, it asserts that the Feigleys’ position must fail.  Id.

For reasons articulated in Feigley I, we shall deny the Exceptions on this issue.  We find it also significant to note that the rates charged are lower than VSSI’s rates for public payphone service.  See Fact No. 91-92.

E.
Disconnected Calls
ALJ Cocheres summarized the position of the Feigleys, in pertinent part, as follows:

The Feigleys complained that the inmate telephone system did not work because it disconnected calls for the wrong reasons e.g. a rainstorm or a cough.  They continued by adding that the system coded the reason for the disconnections as three way calling attempts without regard to the actual causes for the disconnections.  The Feigleys argued that the system should not disconnect calls because the party receiving the calls was using a cordless phone or a cell phone.  They explained that this equipment was ubiquitous and that the inmate system should be compatible with these phones.  If the system was not compatible, then the fault was with the system.  The Feigleys asserted that there was a financial motive for the system’s sensitivity, i.e. every time a call was improperly disconnected, the inmate or his family member would incur another “connection fee” in the amount of $2.77 to reconnect the call.  They added that by coding the disconnection as a three way calling attempt, the Company could deny a refund.  The Feigleys also believed that the guards who monitored the conversations had the ability to inject comments into the conversations and the ability to disconnect conversations.  The Feigleys wanted a refund of the reconnection fees, including taxes and other fees, and they wanted the system revised to work properly.  Feigley B. at 19-22.

. . .  the Feigleys’ contended that the technology was defective.  They believed that the system was designed to automatically blame the inmate and/or his family/friends for all disconnections.  The Feigleys wanted a refund for their costs related to what they believed was a defective system.  They argued that it was not reasonable service, if there was a phone failure every time the customer coughed.  The Feigleys did not believe that there should be a disconnection every time a customer coughed during an inmate conversation.  Feigley B. at 25-26.

(R.D. at 28-29).

VSSI regarded this issue as contesting the reasonableness and adequacy of its service.  66 Pa. C.S. § 1501.  VSSI conceded that the record indicated that the calls could be disconnected without an occurrence of three-way calling, but emphasized that the record of the Feigley calls showed an absolute minimum of these disconnections in comparison to the overall number of calls made.  VSSI asserted that these occurrences were unavoidable due to the requirements imposed by the DOC and the form of technology used.  According to VSSI, these “minimal” disconnections did not rise to the level of unreasonable service.  (R.D. at 29-30).  
VSSI described the DOC requirements for the operation of the inmate telephone system as set forth in the contract between it and the DOC.   VSSI disputed the Feigleys’ assertions that the inmate telephone system was defective. It explained that the equipment was required by the DOC to detect and to prevent by disconnection certain conditions on the line which were produced by three-way calls or call forwarding.  VSSI explained that the system was sensitive to certain sounds or line electrical conditions and that other events/occurrences which produce similar sounds or electrical conditions would be interpreted as three-way calls.  (R.D. at 29).  VSSI took the position that inmates and their families knew that cell phones, cordless phones, loud noises, pressing telephone buttons or using the prohibited features would result in a disconnection.
VSSI emphasized that all of the equipment which controlled the timing, announcement overlays and number and length of calls was installed on the customer side of the NID and relied on this fact and the contract between itself and the DOC to argue that the Commission has no jurisdiction over the behavior of the DOC.  VSSI argued that the Feigleys failed to demonstrate that the operation of the inmate telephone system violated the Public Utility Code.      (R.D. at 30).
VSSI also pointed out that the DOC had responded to previous complaints by adjusting the sensitivity of the AITS.  VSSI repeated its position that the sensitivity of the system was controlled by the DOC and noted that, if the DOC failed to control access to three way calling, the DOC would have failed to protect the public safety.  The Company concluded that, even if the operation of the detection system was considered part of the rendition of utility service, the Company’s service was reasonable and adequate because only the DOC had the discretion to change sensitivity of the system.  (R.D. at 30).


ALJ Cocheres appropriately recognized that this issue involves a question of the adequacy of service provided.  ALJ Cocheres referred to his analysis in a separate proceeding involving George and Sandra Feigley.  ALJ Cocheres reasoned that there needs to be a balance between the sensitivity of the telephone system for valid security concerns and the burden of prematurely disconnected calls.  (R.D. at 31).  Based on the foregoing, ALJ Cocheres recommended the use of certain factors in shifting the burden of going forward with the evidence in a dispute regarding improper call disconnection. The factors, summarized, are as follows:  Complainants, who bear the burden of proof must (1) testify that they connected a call between the prison and a pre-approved number; (2) testify that the call was disconnected for no reason that was caused by their use of the phone; (3) show that that the call recipient had a “plain old telephone,” i.e., no custom calling features like three-way calling or call waiting for that account.
When this is accomplished, the ALJ reasoned that the burden of going forward with the evidence (not to be confused with the burden of proof) should then shift to the service provider to explain that the system disconnected the call for a legitimate reason.  In this case, the production of the records, usually computer screen print-outs, will likely be more persuasive that oral testimony.
Finally, ALJ Cocheres noted that VSSI’s reliance on the sensitivity level of the telecommunications equipment as a requirement of the DOC contract and the administration of the AITS system by the DOC as a defense was “flawed.”  (R.D. at 32). 
On applying the above-referenced criteria, ALJ Cocheres concluded that the Complainants did not meet their burden of proof to demonstrate inadequate service:

In this case Mrs. Feigley testified that Mr. Feigley was authorized to contact her on any one of three telephone numbers.  She continued that telephone service was provided to her by two hard lines, one of which was dedicated to her computer.  She explained that the vast majority of incoming calls from her husband used the other hard line (not the computer line) and that she used a cordless phone.  The third number was her cell phone which she admitted was not particularly reliable and cut off calls to other phones.  This testimony was consistent with Ms. Ashelman’s testimony which was presented by the Feigleys.  Company records showed that all of the following dates recorded disconnections due to three way call attempts:  July 14, 2004, August 11 and 14, 2004, January 8, 2005, and February 14 and 19, 2005.  Tr. 14-17.  Under these circumstances, I find that the evidence produced by the Feigleys demonstrated that Mrs. Feigley’s regular use of a cordless phone and, perhaps, her cell phone triggered the disconnections.  Applying the criteria set forth in Feigley IV, I find that the Feigleys’ failed to carry their burden of proving that the disconnections were the result of unreasonable or inadequate service from VSSI.
(R.D. at 32).
In Exceptions, the Feigleys assert that the heart of their complaint is with the function of the AITS system.  (Exc. at 9-10).  They attack the system as defective and further explain that it compels those inmates who must use the system to incur additional charges, i.e., reconnection.  They argue that “[n]o one would expect a mechanical system to work flawlessly.”  (Exc. at 9).  The Complainants also point out that wireless telephones, etc., are a ubiquitous technology, and the use of these systems should not be sufficient to justify allegedly substandard service.  (Exc. at 9-10).

In its Replies, VSSI asserts that it never contended that the system (AITS) worked flawlessly.  (R.D. at 3).  However, VSSI maintains that the level of service is adequate under the standards of the Public Utility Code.  Id.
On consideration of the positions of the parties, we shall adopt the recommendation of presiding ALJ Cocheres, consistent with our discussion.  We agree with the ALJ’s conclusion that VSSI, as the inmate service provider, may not merely either defer or rely on the requirements of the DOC contract and the private-line side AITS system for its disconnection of inmate telephone calls.  We are able to conclude that it is within this Commission’s jurisdiction over the rates and services of public utilities, that a legitimate inquiry be made concerning a disconnected call upon complaint.  That is, after an inmate has complied with all necessary DOC policies for telephone access, this Commission is not inhibited from engaging in an analysis of whether or not adequate service, consistent with safety and reliability, has been rendered in the exercise of this privilege.  We also recognize that the valid security concerns of the DOC do not end once the call has been made. There is, for public safety concerns consistent with DOC regulations, the necessity to actively monitor the call while in progress.
Notwithstanding the foregoing, we shall adopt the shifting burden of going forward criteria of ALJ Cocheres as a starting point for our analysis of inmate complaints regarding disconnected calls.  Here, we would agree with the position of the Feigleys.  The service provider’s mere reliance on the fact that the AITS, or similar technology, “interprets” and codes relatively normal activity on the subscribers’ line or the use of common telephony on the line as an improper three-way call attempt and results in automatic disconnection, is insufficient.  However, we do not find that the Feigleys met their burden of proof that the disconnections suffered were not attributable to any action on their part.

F. Automatic Interruption of Calls
We reprint the background of this issue as taken from ALJ Cocheres’ recommendation in Feigley v. T-NETIX, et al., Docket Nos. C‑20029138, et al. (Recommended Decision issued April 12, 2005):
Inmates are restricted in their access to the telephone system to contact their family, friends and attorneys in the outside world.  Their calls are normally limited to 15 minutes which either the inmate or the call recipient pays for.  Understandably, they are quite concerned about getting their full 15 minute allotment.  They regard any interruption which preempts their conversation as very annoying and wasting their precious seconds and minutes.  
[D]uring a 15 minute telephone call, the parties would be interrupted a total of five times.  Three of the announcements would remind the parties that the call was being recorded.  One announcement would tell the parties that there was one minute remaining.  The last announcement would tell the parties that there was 15 seconds remaining.  Mrs. Feigley believed that she was being billed for the time she was listening to the announcement for the rates at the beginning of the collect call.  Mr. Feigley had the same concerns.  These particular allegations have been the subject of other inmates’ complaints, as well.  The Company responded to the issue by noting that 1) the time used to present security and cost information at the start of each prepaid inmate telephone call was not charged to the inmates’ accounts, 2) the time used to present security and cost information at the start of each collect inmate telephone call was not charged to the recipients of inmate collect calls, 3) the collect call recipients were charged from the second they accepted the charges for the call and 4) the time used for the announcements required by the DOC (which overlay the conversation in progress after the call connection was  made) was paid for by the collect call customer or the prepaid inmate customer. 

(R.D. at 34).


Relying on his analysis in the above-cited, separate complaint case involving the Feigleys, ALJ Cocheres concluded that the interruptions and voice overlay were not attributable to the service provided by VSSI.  (R.D. at 35). 


In Exceptions, the Feigleys cite Wooley v. Maynard, 430 U.S. 705 (1977) for the proposition that even if the state is authorized to interrupt a phone call, it may not charge the individual to listen to the announcement without violating the constitutional rights of the listener.  (Exc. at 10).



In Replies, VSSI asserts that Wooley v. Maynard is to be cited for the proposition that the state may not compel an individual to be a conduit for state speech.  (R. Exc. at 4-5).  They assert that this is not the case.  VSSI explains that the Feigleys are not being compelled to promote a state-sponsored message.  Also, VSSI relies on Section 2907 of the Public Utility Code, 66 Pa. C.S. § 2907, as additionally supportive of its position.  This section provides in pertinent part, the following:
  § 2907. State correctional institutions

    (a) IDENTIFICATION OF CALLS.-- Telecommunication service providers which provide telecommunication services to State correctional institutions shall identify to the called party any call made by an inmate as originating from a correctional institution.
 
On consideration of this Exception, it shall be denied.  We shall adopt the recommendation of ALJ Cocheres.  We cannot conclude that a violation of the Public Utility Code attributable to the service provider has been established.  Neither do we find constitutional rights implicated.  Although intrusive to the 15-minute time allotted for the inmates to exercise their telephone privilege, we find the announcements to be a mandatory requirement of DOC telephone access.  Also, we find no basis on which to conclude that constitutional rights are implicated. The announcements do not appear to focus on content but are merely advisory and informative of the nature of the call (coming from a penal institution) and the time remaining for the call.
G. Accurate Call Timing



Using a watch, George Feigley timed calls to his wife.  Based on the results of his time-keeping, the Feigleys argued that the timing of their calls was inaccurate.  (R.D. at 35).  As a remedy, they wanted, inter alia, the timing of the calls to be independently certified and a refund of the cost (calculated to be $0.52 per minute).  Id.

VSSI factually disputed the Feigleys’ claim.  VSSI sponsored the testimony of a VSSI employee who had selected a sample of the Feigley calls and compared the times listed in the T-NETIX Inmate Control System for the times for the same calls on the VSSI platform switch.  The information indicated that the record times were the same for all comparisons.  VSSI consequently argued that George Feigley could not have timed the calls as accurately with a wristwatch.  Therefore, VSSI asserted that the Feigleys did not establish any timed inaccuracy.
On consideration of the positions of the parties, ALJ Cocheres found that the Feigleys were not credible on the issue.  He recommended against their position.  (R.D. at 36).

In Exceptions, the Feigleys repeat that George Feigley repeatedly timed his conversations with wife.  In every case, they claim they were given less time than charged.  (Exc. at 10).

In reply, VSSI asserts that the record supports the rejection of the Feigleys’ claim.  (R. Exc. at 7-8).

On consideration of the record, we shall deny the Exceptions of the Feigleys and adopt the recommendation of the ALJ.  This issue, as noted by ALJ Cocheres, is intensely factual.  We find the weight of the evidence against the Feigleys. 
 

H.
Billing Issues  




Two issues were addressed here.  First, the Feigleys contended that they were assessed a charge of $3.99 for paying Sandra Feigley’s bill.  The Feigleys viewed this charge as illegal and improper.  (R.D. at 36).

VSSI acknowledged that a $3.99 fee existed.  It explained that only those customers paying by verbally-authorized check or by credit card incurred this fee.  (R.D. at 36).  VSSI further explained that the $3.99 fee was a “pass-through” of a charge imposed by T-NETIX.  VSSI also cited 52 Pa. Code § 63.117 to argue that as an interexchange carrier (IXC), it was not subject to Chapter 64 of the Commissions regulations.  Thus, the $3.99 fee could not be violative of any regulation.  (Id.)



At pages 36-42 of the Recommended Decision, ALJ Cocheres addresses the position of the parties with regard to the charge of $3.99 for paying a bill by credit card.  The ALJ’s analysis is structured to respond to two questions.  First was the charge paid?.  Second was the charge lawful under the Public Utility Code and Commission Regulations?  (R.D. at 37).  ALJ Cocheres relied upon his analysis of the substantially similar issue in the Recommended Decision in Strandberg v. T-NETIX, supra.  Pursuant to our Order entered February 16, 2006, we reversed, in part, the ALJ analysis in Strandberg v. T-NETIX.  We concluded:

Since IXC resellers are subject to minimal regulations as public utilities and interexchange services have been declared competitive by Chapter 30, we conclude that the billing operations provisions of Chapter 64 are inapplicable to the operations of an IXC.  This 
Exception of T-NETIX shall be granted consistent with this discussion.

(Slip op. at 11).



In its Exceptions No. 1 and 2, VSSI argues that the substantive provisions of Chapter 64 of the Commission’s Regulations are not applicable to its operations as an IXC reseller. (Exc. at 2-5).  Related to this issue is the ancillary position that the ALJ recommendation to refund the $3.99 fee for credit charge transactions as unauthorized by virtue of VSSI’s tariff should be reversed.      (Exc. at 5-6).


Consistent with Strandberg v. T-NETIX, we shall grant the Exceptions of VSSI.  The ALJ recommendation is revised consistent with our holding in that case.  We, therefore, reverse the ALJ in his conclusion that Sandra Feigley is entitled to a refund of $3.99 for each transaction by which she paid her bill using a credit card. 



The second issue addressed in this section concerns reasonable billing.  The Feigleys take the position that T-NETIX, through its role as a subcontractor in the DOC/Verizon PA contract, is coercive.  They further complain that the bills are unclear and contain charges which are duplicated in the Verizon PA bill.  (R.D. at 42). 



VSSI denied that the Feigleys presented any credible evidence that they were coerced into using the services of T-NETIX.  (R.D. at 43).


ALJ Cocheres agreed with the position of VSSI and recommended that this claim be dismissed.  (R.D. at 43).



In Exceptions, the Feigleys complain that the issue was misconstrued as a complaint over Sandra Feigley’s long distance carrier.  (Exc. at 10).  Their complaint is that the bill is unclear.



In Replies, VSSI argues that there is no basis to the Feigleys’ complaint.



On consideration of the Exceptions, they shall be denied and the recommendation of the ALJ adopted.  We have reviewed the Feigley exhibits in this case.  The bills provide, inter alia, the originating number, the called number, the time of the call, the duration of the call, and the charge.  We cannot, therefore, conclude that the bills improperly informed the Feigleys of the applicable charges.
I.
Customer Service
The Feigleys argued that VSSI rendered inadequate service in that it did not have a readily accessible, business-like customer service center, or a readily available customer service representatives able to correct problems and that a particular customer representative was allegedly rude to Mrs. Feigley during a conversation.  (R.D. at 44).

VSSI disputed these allegations and ALJ Cocheres found no support in the record to sustain the Feigley’s position.  (R.D. at 45).

The Feigleys state in Exceptions, that it was the treatment by VSSI’s representatives which led to the filing of the instant complaint.  (Exc. at 11).

In separate cases, we have found inadequate service on the part of the service provider to state correctional institutions.  See Strandberg v. T-NETIX.  We find that the record in this case, however, does not support such a finding.  We shall, therefore, adopt the recommendation of ALJ Cocheres and deny the Complainant’s Exceptions regarding this matter.
J.
Fraud
Here, the Feigleys claim that VSSI knew, or should have known, that the AITS did not work.  However, VSSI managed to sell the product/service, to the state governmental agency.  (R.D. at 46).

ALJ Cocheres recommended the rejection of the Complainants’ claim.  He noted that the extent of Commission jurisdiction would lie with reimbursement for improperly disconnected calls.  (R.D. at 46).

In Exceptions, the Feigleys repeat their contention that VSSI sold a product/service which, they contend, does not work.  (Exc. at 11).

In its Replies, VSSI asserts that the Feigleys are incorrect in their assertions and have failed to state a prima facie case.   (R.Exc. at 10).

On consideration of the positions of the parties, we shall adopt the ALJ recommendation consistent with our discussion concerning the operation of the AITS system.  The Exceptions are denied consistent therewith.

K.
State Utility
At pages 47-50, ALJ Cocheres addressed the contentions of the Feigleys that the contract between the DOC and the inmate service provider was improper and should be modified.  ALJ Cocheres appropriately concluded that these arguments were raised and disposed of in Feigley I.  (R.D. at 47).

On consideration of the arguments of the Feigleys, we agree with ALJ Cocheres.  We, therefore, conclude that principles of claim preclusion and issue preclusion bar this Commission’s reconsideration of the propriety of this agency’s review of the contract between the DOC and the exclusive inmate telephone service provider.  Kentucky West Virginia Gas Co. v. Pennsylvania Public Utility Commission, 721 F. Supp. 710 (M.D. Pa. 1989), affirmed 899 F. 2d 1217.
L.
Motion to Admit After Discovered Evidence


In a motion seeking to admit after discovered evidence, the Feigleys asserted that the ALJ should take official notice of a service technician’s statement that certain eavesdropping equipment does not work properly.  Said statement was made in a separate proceeding, Yount, et al. v. T-NETIX, Docket No. C-20042655 at a hearing held June 28, 2005.  This motion was denied.  (R.D. at 50).


We find no express reference to this in the Exceptions of the Feigleys.  We adopt as our action, that of the presiding ALJ.



M.
Miscellaneous


The Feigleys except to several Conclusions of Law of the presiding ALJ and further assert that the Recommended Decision fails to address certain of their claims.


On consideration of the record, we conclude that the Recommended Decision fairly and adequately addresses those concerns of the Complainants.

Conclusion



Based on the foregoing, the Formal Complaint of George and Sandra Feigley is denied, consistent with the discussion in this Opinion and Order;  THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of George and Sandra Feigley filed to the December 19, 2005 Recommended Decision of Administrative Law Judge Louis G. Cocheres are denied, consistent with the discussion contained in this Opinion and Order.

2.
That the Exceptions of Verizon Select Services, Inc. filed to the December 19, 2005 Recommended Decision of Administrative Law Judge Louis G. Cocheres are granted, consistent with the discussion contained in this Opinion and Order.



3.
That the Recommended Decision of Administrative Law Judge Louis G. Cocheres issued December 19, 2005, is adopted with certain modifications consistent with this Opinion and Order.



4.
That the Formal Complaint of  George and Sandra L. Feigley, Docketed at No. C-20043621, is dismissed consistent with this Opinion and Order.



5.
That a copy of this Opinion and Order be served on the Parties to this proceeding including the Pennsylvania Department of Corrections.



6.
The Motion to Strike is denied as moot. 



7.
That this proceeding shall be marked closed.








BY THE COMMISSION








James J. McNulty, 








Secretary 

(SEAL)

ORDER ADOPTED:  April 20, 2006
ORDER ENTERED:  April 24, 2006
�	The VSSI Answer to Motion to Strike appears in the Commission’s file.  The Motion to Strike does not. 


�	T-Netix is now known as SecurUS, infra.


�	Since the decision in Feigley I, inmate telephone service providers have implemented a direct-dial calling system whereby the inmate is able to directly dial a pre-selected list of telephone numbers using credits from a prison debit account.  See 66 Pa. C.S. § 2907(b). 


�	ShawnTech is additionally a subcontractor to Verizon PA.  ShawnTech  provided the site administrators at the prison facilities.  (Tr. 95, 103).





�	These conclusions address the applicability of the substantive regulations at 52 Pa. Code §§ 64.1, et seq., to the reseller operations of VSSI.


�	Mrs. Feigley occasionally used a cordless telephone to talk to her husband.  (Fact No. 51).


�	Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  This Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pa. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).


�	We also find that ALJ Cocheres is to be affirmed in his result when we consider the line of cases excluding from the definition of public utility, those entities whose services are not open to the use and service of the indefinite public.  See � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=7b8d0b9786282109c8d4d533e53de684&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2004%20Pa.%20PUC%20LEXIS%2034%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=21&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b418%20Pa.%20430%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtz-zSkAz&_md5=6b22ce850e88ff0725d6ec4d1aabe71a" \t "_parent" �Drexelbrook Assoc. v. Pa.PUC., 418 Pa. 430, 212 A.2d 237 (1965)� (Drexelbrook); also � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=7b8d0b9786282109c8d4d533e53de684&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2004%20Pa.%20PUC%20LEXIS%2034%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=19&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b552%20Pa.%20134%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtz-zSkAz&_md5=29accc845f63f21946d49304d0a57bd7" \t "_parent" �Bethlehem Steel Corp v. Pa. PUC, 552 Pa. 134, 713 A.2d 1110 (1998)� (Bessie 8).  State correctional inmates, as a class, are not members of the indefinite public.


�	We note that the use of a cordless telephone, admittedly, could occasion a disruption.  We are not confident that the use of a cordless telephone can be indefinitely sustained as a disconnection trigger in light of the widespread use of this telephony.


�	The challenge to inmate telephone service rates is daunting.  See Note: Is There A Winning Argument Against Excessive Rates for Collect Calls From Prisoners?, 25 Cardozo L.Rev. 1469 (March 2004), n.10.  
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