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HISTORY OF THE PROCEEDING



On August 11, 2004, Dennis Nelson (“Nelson” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that he believes that the Respondent is reading the meter incorrectly; that he has been complaining for years; and that he has lived at the property for over 28 years.  The Complainant asked the Commission to investigate his estimated bills and regular bills which are too high.


The Respondent, through its counsel, filed an Answer on September 2, 2004.  In its Answer, the Respondent denied that the Complainant was unable to pay his bill. The Respondent stated that the Complainant’s outstanding balance was $1,908.37.  The Complainant’s average monthly bill was $71.00 and his calculated budget payment was $87.00.  The Complainant is enrolled in the CAP Rate program and receives a 50% discount on the first 500 kilowatts of electric service.  The Respondent referred to the Bureau of Consumer Services decision, dated July 7, 2004, requiring the Complainant to pay $1,000.00 by July 29, 2004 and then to pay a budget payment of $93.00 plus $15.00 a month on the arrearage beginning in August 2004.  The Respondent indicated that the Complainant did not comply with the BCS decision.  The Respondent averred that the Complainant has been billed on actual usage based on the automated meter readings.  The Respondent stated that the Complainant has not received an estimated bill since June 2002.


A hearing was held in this matter in the Philadelphia State Office Building on February 2, 2005, before Administrative Law Judge Cynthia Williams Fordham.  This was one of the call of the docket cases assigned for that morning.  The Complainant, Dennis Nelson, appeared and testified in support of the complaint.  Lisa A. Lutz, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Barbara Welsh, a regulatory assessor for the Respondent, who sponsored four exhibits:  PECO Exhibit 1-the account statement; PECO Exhibit 2-a summary of payment terms; PECO Exhibit 3-usage analysis; and PECO Exhibit 4-the Bureau of Consumer Services decision dated July 16, 2004. 


The record in this case consists of a fifty-two page transcript of the hearing and four exhibits.  The record closed on February 23, 2005.
FINDINGS OF FACT



1.
The Complainant is Dennis Nelson, 3714 North Ninth Street, Philadelphia, Pa. 19140.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant has a residential electric account with the Respondent (Tr. 7, 19; PECO Ex. 1).



4.
The Complainant, his wife, his adult daughter, his eighteen year old son and his two grandchildren live at the Ninth Street property.  The Complainant has lived at this property since 1976 (Tr. 6, 7, 10, 11, 13-14).  



5.
The Complainant started complaining to the Respondent in 2001 about his high bills and inaccurate readings (Tr. 6, 7).  



6.
The Complainant lives in a row home with three bedrooms, a kitchen, breakfast room, dining room and bathroom (Tr. 8, 9, 14).



7.
The Complainant has oil heat.  He used electric space heaters when his oil heater was inoperable.  He has a gas hot water heater (Tr. 9, 10, 15).


8.
The Complainant has the following electric appliances:  refrigerator, microwave, three televisions, and a VCR (Tr. 10). 



9.
The Complainant works for the Pennsylvania Department of Corrections.  He makes $37,000.00 a year.  The Complainant’s wife works at the Defense Industrial Supply agency.  She makes approximately $37,000.00 a year.  His daughter does not work; she goes to school.  His son does not work; he is in high school (Tr. 11, 12).



10.
The Complainant needs his electric service because he is a diabetic.  In addition, his son uses an inhaler (Tr. 8, 14, 15). 


11.
The Complainant enrolled in the Respondent’s CAP Rate program on May 26, 2000.  In this program, the Complainant receives a 50% discount on the first 500 kilowatt hours of electric usage (Tr. 19, 20, 38; PECO Ex. 1).  



12.
On March 2, 2002, the Complainant entered into an agreement with the Respondent to pay $40.00 a month plus his current bills.  On August 30, 2002, the Complainant entered into an agreement with the Respondent to pay $15.00 a month plus his current bills (Tr. 23; PECO Ex. 2). 



13.
The Respondent estimated the Complainant’s bill in October 2001, February 2002 and June 2002 (Tr. 20; PECO Ex. 1). 



14.
On June 1, 2002, the Respondent removed meter #6-451784 at index 01197 from the Complainant’s property and installed meter ##9U-6173488 at zero.  The new meter was an automatic meter reader (Tr. 20, 32; PECO Ex. 1). 



15.
Since the installation of the automatic meter reader, all of the Complainant’s meter readings have been actual readings (Tr. 20, 21, 24; PECO Ex. 1, 3).



16.
In December 2002, January 2003 and February 2003, the Complainant used 2,101, 2,142 and 2,335 kilowatt hours respectively.  Between August 2001 and December 2004, the usage in December, January and February did not exceed 1,577 kilowatt hours in any other year (Tr. 35, 36; PECO Ex. 3).


17.
The Complainant’s account balance grew because he did not make payment every month (Tr. 36, 37, 43, 44; PECO Ex. 1).


18.
The Complainant’s service was terminated in August 2003 (Tr. 41).



19.
On September 25, 2003, the Respondent offered to send a representative to the Complainant’s home to do a field visit and the Complainant refused (Tr. 24).



20.
The Bureau of Consumer Services’ (“BCS”) decision, dated July 16, 2004, required the Complainant to pay $1,000.00 by July 29, 2004 and then pay a budget payment of $93.00 plus $15.00 a month on the arrearage beginning in August 2004 (Tr. 23-25; PECO Ex. 1, 2, 4).



21.
The Complainant made the following payments: $800.00 on August 5, 2004; $108.00 on October 4, 2004; $108.00 on December 6, 2004; $108.00 on January 14, 2005 and $50.00 on January 24, 2005 (Tr. 22; PECO Ex. 1). 



22.
At the time of the hearing, the Complainant’s average bill was $57.00 a month and his budget bill was $64.00 a month (Tr. 22; PECO Ex. 1).



23.
At the time of the hearing, the Complainant’s account balance was $1,902.61 (Tr. 21; PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980), Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984). 



The Complainant testified that he has been complaining about estimated readings and high bills since 2001 (Tr. 6, 7).  He said that he repeatedly asked the Respondent to come and read the meter (Tr. 7).  When they did come out, he thought the meter was read incorrectly (Tr. 7).  He said that he never missed paying an electric bill (Tr. 7).  Nevertheless, when his electric was turned off two years ago, the Respondent stated that it was due to nonpayment (Tr. 7).  


The Complainant denied that his account balance was $2,000.00 because he used space heaters (Tr. 27, 34, 35).  He stated that he replaced his inoperable heater quickly (Tr. 27).  He contended that the Respondent should have checked his meter before his bill got so high (Tr. 27).  He argued that the Respondent read the meter incorrectly in 2001 and never corrected the mistake (Tr. 29). 


After the Complainant reviewed the account statement and his receipts, he did not find any payments that were not posted (Tr. 42, 43; PECO Ex. 1).



The Complainant indicated that he could pay the budget plus $15.00 a month.  However, he could not pay the lump sum requested by the Bureau of Consumer Services (Tr. 47, 48).



Barbara Welsh, a regulatory assessor for the Respondent, testified that the Complainant was enrolled in the CAP Rate program.  In this program he receives a 50% discount on the first 500 kilowatt hours of electric usage (Tr. 19, 20; PECO Ex. 1).  She stated that the Respondent entered into two payment arrangements with the Complainant and there was a Bureau of Consumer Services’ decision (Tr. 23, PECO Ex. 1, 2, 4).  The Bureau of Consumer Services’ (“BCS”) decision, dated July 16, 2004, required the Complainant to pay $1,000.00 by July 29, 2004 and then pay a budget payment of $93.00 plus $15.00 a month on the arrearage beginning in August 2004 (Tr. 23-25; PECO Ex. 1, 2, 4).



Ms. Welsh testified that meter readings from the AMR are sent to the Respondent each hour (Tr. 28).  Consequently, a field representative does not have to come to the property to read the meter (Tr. 28). 



Ms. Welsh explained that if a bill is estimated, when an actual reading is obtained, the bill is adjusted to reflect the correct usage (Tr. 30, 33).  She stated that the October 2001 estimated bill was adjusted when the Respondent received the November 27, 2001 actual reading (Tr. 31). 



On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. §1401, et seq.  
Section 1405 Payment Agreements


(c)
Customer Assistance Programs - Customer Assistance Program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.


(d)
Number of Payment Agreements - Absent a change in income, the Commission shall not establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  If a customer has defaulted on a previous payment agreement, a public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C. S. §1405.



It is undisputed that the Complainant is enrolled in the Respondent’s CAP Rate program.  Pursuant to Section 1405(c) of the Public Utility Code, 66 Pa. C.S. §1405(c), no payment agreement may be established for customers enrolled in customer assistance programs.  However, the Complainant is also alleging that his bills are incorrect.  In the Second Implementation Order the Commission clarified that it has jurisdiction to address issues other than payment arrangements.  See also Jeffrey Federer v. Equitable Gas Company, Z-016211175 (Order entered June 1, 2005).
Some parties correctly note that CAP participants can seek Commission intervention for other legitimate reasons such as the following: complaints about the accuracy of meter readings; allegations that the customer's CAP budget was inappropriately increased; allegations that the customer has been charged a CAP rate which is not the appropriate one for a household with their income or type of service; allegations that the customer was improperly removed from CAP or that CAP eligibility was denied; allegations that the customer has not been credited for all payments made, and complaints about the utility’s application of payments including application of energy assistance grants.  

These are disputes that are unrelated to the prohibition at §1405 (c) that the Commission not establish a payment agreement for CAP participants.  Therefore, utilities are required to apply §56.141 in response to such disputes, i.e., utilities must place a “stay” on termination activity pending completion of the dispute pursuant to §56.141(2).  Moreover, pursuant to §56.141(2), the complainant retains the obligation to pay undisputed amounts pending resolution of the dispute.  

Second Implementation Order at 34, 35 (Order entered September 12, 2005).


The evidence in the record demonstrates that an automatic meter reader was installed in June 2002.  Since that time, the bills have been based on actual meter readings.  The Complainant has failed to show that his bills since June 2002 are incorrect.  The comparison of usage shows that the Complainant used more electric in December 2002, January 2003 and February 2003 because he was using space heaters while his oil heater was broken.  


The Complainant has also alleged that the meter was read inaccurately in 2001.  Once the Respondent received an actual reading, an adjustment was made to correct any inaccuracies based on estimated bills.  Any needed adjustments were made between 2001 and the time the meter was removed in June 2002. 


The record also shows that the Complainant did not make payments each month.  This also contributed to the increasing account balance.


The Complainant has failed to prove that the bills are incorrect.  Therefore, he is responsible for paying the outstanding balance.



Since the Complainant is a CAP Rate customer, the Commission cannot order a payment arrangement.  Jeffrey Federer v. Equitable Gas Company, Z-016211175 (Order entered June 1, 2005).  This is consistent with the Commission’s Implementation Order, entered March 4, 2005 and the Second Implementation Order, entered September 12, 2005.  Therefore, the Complainant is bound by the terms of PECO’s CAP Rate program which governs how missed payments will be treated. 


Accordingly, the complaint in this matter is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Commission has jurisdiction to address complaints from customer assistance program customers about overbilling.  Jeffrey Federer v. Equitable Gas Company, Z-016211175 (Order entered June 1, 2005), Second Implementation Order (Order entered September 12, 2005).



4.
That pursuant to Section 1405(c) of the Code, 66 Pa. C.S. §1405(c), no payment agreement may be established for customer assistance program customers.  Jeffrey Federer v. Equitable Gas Company, Z-016211175 (Order entered June 1, 2005).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Dennis Nelson against PECO Energy Company at Docket Z-01492809 is dismissed.


2.
That the record in this case be marked closed.

Date:  January 12, 2006



___________________________________








Cynthia Williams Fordham







Administrative Law Judge
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3

