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NON-PROPRIETARY 
HISTORY OF THE PROCEEDINGS


On June 24, 2005, Harold M. Jr. and Donnalee A. Shick (the Complainants) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Commonwealth Telephone Company (the Respondent or CTCo).  Essentially, the Complainants wished their calling area of Ferndale to include the Dublin, Perkasie, Allentown, Bethlehem, Easton, and Warrington areas.



On September 20, 2005, the Respondent filed an answer to the complaint.  The Respondent stated that the local calling area of the Ferndale exchange has provided the Complainants with sufficient access to business, medical and other social services and that they have alleged no criteria in support of their request for an Extended Area Service (EAS).



On November 8, 2005, a hearing was held on the complaint.  The hearing was converted into a telephonic hearing at the request of the parties.  At this hearing, Complainant Donnalee A. Shick proceeded unrepresented and introduced four exhibits into the record.  The Respondent was represented by Norman James Kennard, Esquire, who presented the testimony of one witness and introduced four exhibits into the record.


At the hearing, Counsel for the Respondent requested that CTCo Exhibit IV containing information about calling frequency and calling distribution be protected from the public.  I granted this request.


The record closed at the conclusion of the hearing on November 8, 2005.  This Initial Decision will be issued in two versions, a proprietary and a non-proprietary version.

FINDINGS OF FACT


1.
The Complainant Donnalee A. Shick is a residential customer of the Respondent and takes service at 72 Traugers Crossing Road, Kintnersville, PA 18930.  She lives at this address with her husband and daughter (age 17).  Her local calling area is the Ferndale exchange (847) (N.T. 4, 5, 18).



2.
The Complainant has the basic telephone service with the Respondent.  Recently, her husband enrolled in the Respondent’s DSL and a time block.  This DSL service costs her $140.  She has two telephone lines:  one for her computer and the other for conversation (N.T. 4, 5, 6, 7, 16, 17).


3.
The Complainant is seeking extended area service to Perkasie, Allentown, Bethlehem, Dublin, Warrington, and Easton.  These exchanges are contiguous and non-contiguous to the Complainant’s exchange and are within 16 miles of the Complainant’s home exchange (N.T. 7-10, 28, 29).



4.
The Complainant resides in the Palisades School District.  Her Bucks County Courthouse is in Doylestown and is a local call.  A call to her municipal office in Nockamixon is also a local call.  Her daughter’s school is within a mile of her home.  Her church and hospital are within a local calling area.  So are her bank, doctors, dentists, but she deals with another bank, physician and lawyer in Dublin (bank) and Lansdale (physician and lawyer) because she was injured in an auto accident (N.T. 18-20, 42-44).



5.
The Complainant paid for a lot of calls to the Perkasie exchange because of her daughter’s calling.  Her daughter called her boyfriend whose telephone number is 215-453-0802.  She spent about 95 percent of the telephone expenses for the Perkasie calling (N.T. 10, 27).


6.
In the last 12 months, the Complainant had an unusually high amount of calls to the Perkasie exchange, averaging 157 calls a month.  Her daughter placed about 20 calls a day to Perkasie, telephone number 215-453-0802 (her daughter’s boyfriend’s telephone).  The Complainant’s calls to other exchanges, such as Dublin, Allentown, Bethlehem, Easton and Warrington were extremely low (N.T. 32, 33).  Her calling patterns in the last six months were as follows:
	Bills
	Perkasie
	Dublin
	Allentown
	Bethlehem
	Easton
	Warrington

	May 2005
	  79
	1
	4
	0
	3
	0

	June 2005
	163
	0
	0
	0
	0
	0

	July 2005
	153
	0
	1
	0
	2
	0

	Aug. 2005
	172
	0
	0
	1
	3
	0

	Sept. 2005
	154
	0
	0
	0
	0
	0

	Oct. 2005
	247
	0
	1
	1
	1
	0


(N.T. 32-34).



7.
An “exchange” is the fundamental rate division for providing telephone service.  An exchange in which a customer is located determines what services are available to the customer and the rates that the customer pays for services.  The Respondent serves a total of 79 exchanges (N.T. 35).



8.
The Ferndale exchange has an extensive local calling area.  It includes Bedminster, Doylestown, Plumsteadville, Quakertown, Riegelville, Springtown, Uhlerstown, Upper Black Eddy and Milford (New Jersey) (N.T. 35-37; CTCo Exhibits 1 and 11).



9.
A Ferndale customer can call about 60,000 local access lines without incurring a local toll (N.T. 37).



10.
The Respondent’s tariff is set into rate groups and each rate group has a range of local access lines that a customer can call.  The Ferndale exchange is in Rate group 4.  If the Ferndale exchange is expanded, additional access lines are added to the exchange and the Ferndale exchange will fall into a different rate group.  This will mean an increase in rates for the Ferndale exchange users (N.T. 37, 38).


11.
If the Complainant’s calling area is extended to include Perkasie, Dublin, Allentown, Bethlehem, Easton, and Warrington, the Respondent would lose about $31,000 in toll  and $28,440 in access revenues.  The Ferndale exchange Rate group 4 would move up to a Rate group 6 or a monthly increase of a dollar in basic dial tone service (N.T. 40-42).



12.
To implement the service, the increased cost of per access line would be about $33 being added to the current charge of $12.38 (N.T. 42).


13.
For the 30-day period between September and October 2005, the Respondent conducted a toll traffic usage study.  The following are the percentage of access lines (calling distribution) and the average monthly calling frequency per access line (calling frequency) within the Ferndale exchange (originating exchange) making calls to each of the six terminating exchanges:  [Proprietary Begins]
	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


[Proprietary Ends]
(N.T. 45, 46; CTCo Exhibit IV).



14.
An Optional Calling Plan (OCP) is an alternative to Extended Area Service.  The criteria for an OCP are 25% Calling distribution and 2.0 Calling frequency.  OCP provides a 30-minute block of time, a 30 percent discount on the remaining calls, and a monthly fee of $2.25 for residential customers and $2.75 for business customers.  OCP is available on the Ferndale to Perkasie route (N.T. 46, 47).



15.
The Respondent also offers product package plans to reduce customers charges.  The packages include two residential lines, various calling features and services, and blocks of time for long distance calling of 200 to 800 minutes.  The price of these packages fluctuates between $50 to $150 (N.T. 47, 48).



16.
There are about 30 companies in the Ferndale exchange which provide regional or local long distance service (N.T. 48, 49).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 40 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



In complaint proceedings seeking changes in telephone exchange boundaries or Extended Area Service (EAS), the Complainant has the burden of proving by a preponderance of the evidence that the Respondent violated Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, because the current service is inadequate or unreasonable.


In its Order adopting the EAS Regulations at 52 Pa. Code §§63.71-63.77, the Commission stated as follows:
We intend to preserve the balance between certainty in application of EAS standards and our exercise of discretion in considering the equities of various factual situations involving the interfacing of telephone exchanges.

Docket No. I-80090338, Order entered January 12, 1989 at 4, 19 Pa.B. at 1179, 1181 (emphasis supplied).



Based on this language, the Commission’s EAS regulations have been construed as permitting “mandatory EAS” under Section 63.73 when the Section 63.72 traffic study thresholds are met and “discretionary EAS” under Section 63.76 which allows formal complaints seeking EAS.



Section 63.73 requires each local exchange carrier (LEC) to conduct biennial interexchange toll traffic usage studies over both intraLATA
 and interLATA routes to measure the average calling frequency between contiguous exchanges
 and between noncontiguous exchanges having toll rate centers within 16 miles.  Section 63.73 requires a LEC to offer an alternative to EAS, such as an optional calling plan (OCP), if its study reveals an average monthly calling frequency of more than 2.00 calls per access line from one exchange to another and where at least 25% of the access lines in the calling exchange have been used for 1.00 or more calls per month to the receiving exchange over a route for which the local exchange carrier provides toll service.  These OCPs may include the ability to purchase for a flat fee a block of time for calls and a continuing discount for all usage exceeding the initial block of time to the receiving exchange during each billing period of another rate option approved by the Commission.  52 Pa. Code §63.73(a)(1) and (2).



Section 63.74 requires an EAS subscriber poll if a traffic study between contiguous exchanges or between qualified noncontiguous exchanges indicates an average monthly calling frequency of 5.5 or more calls per access line (the calling rate) from one exchange to another and where at least 50% of the access lines in the calling exchange have been used for 1.00 or more calls per month to the receiving exchange (the percentage distribution) for an intraLATA route.


This decision is governed by 52 Pa. Code §63.76 which permits formal complaints seeking discretionary EAS.  Discretionary EAS is evaluated according to the following criteria set forth in 52 Pa. Code §63.77:



1.
The amount of toll charge traffic between the two exchanges.



2.
The cost to the utility of implementing EAS.

3.
The potential increase in local service charges due to implementation of EAS versus the current cost to subscribers for interexchange toll calls.

4.
The demography and the proximity of the exchanges as indicating a community of interest.

5.
The availability of alternatives to EAS.

6. The economic effect on the community if the local service area is not extended.

If a complainant meets his or her burden of proof under Section 63.77, as part of an initial decision, the conduct of subscriber polls will be recommended to determine if EAS should be implemented.  If a majority of the subscribers who respond to the poll vote in favor of EAS, the LEC must implement EAS.  52 Pa. Code §63.75 (relating to subscriber polls).

1.
The amount of toll charge traffic between the exchanges.



According to the Respondent’s toll traffic studies, the route toll traffic did not qualify the route for EAS to be established under Section 63.74, i.e. the calling rate of 5.5 and the percentage distribution of 50%.  The toll traffic study performed by the Respondent, for the 30 day period between September and October 2005, indicated that only [Proprietary Begins]       [Proprietary Ends] of Ferndale customers made at least one call to Perkasie during the study period and the average call rate was only [Proprietary Begins]      [Proprietary Ends] calls.  Data study indicates that [Proprietary Begins]                                                                [Proprietary Ends] of Ferndale customers placed at least one call to Dublin, Allentown, Bethlehem, Easton and Warrington during the study period and the average call rate was only [Proprietary Begins]                 

                           [Proprietary Ends] calls (CTCo Exhibit IV).  



Therefore, I conclude that, with these traffic volumes (calling frequency and calling distribution) the calls from the Ferndale to the six-terminating exchange routes do not satisfy the first criterion for a discretionary EAS.


2.
The cost to the utility of implementing extended area service.



The loss of toll revenue to the Respondent would be $31,000.  But, the Commission’s EAS regulations do not list “lost toll revenues” as a factor to determine whether a discretionary EAS polling should be ordered.  Lost revenue of $31,000 would be considered an acceptable loss.  See:  Petition of Connestoga Telephone and Telegraph Co., Docket No. P‑00910552 (Pa. PUC April 10, 1992) (establishment of EAS would result in net annual loss of approximately $52,898); Pa. PUC v. Laurel Highland Telephone Co., Docket No. P-00930643 (Pa. PUC March 15, 1993) (establishment of EAS would result in net annual loss of approximately $41,810); and Petition of North Pittsburgh, Docket No. P-00900439 (Pa. PUC December 6, 1990) (establishment of EAS would result in a recurring loss of approximately $980,000).



Based on the Commission’s precedent, it appears that the Respondent’s loss of toll revenue is within the reasonable range of the cost of providing adequate service.  

3.
The potential increase in local service charge due to the implementation of EAS versus the current cost to subscribers for interexchange toll calls.



The Commission’s regulations provide for balancing any increase in the local service charge experienced by an exchange due to the implementation of EAS against the current subscriber interexchange toll call cost on the route in question.  52 Pa. Code §63.77(3).  This criterion favors granting EAS if the EAS implementation would not increase the local service charge.  The Respondent testified that there would be an increase in the local service rates to Ferndale for the implementation of EAS to the terminating exchanges.  The current Ferndale exchange Rate group 4 would move to a Rate group 6 or a monthly increase of a dollar in basic dial tone service, and the increased cost of per access line would be about $33 in addition to the current charge of $12.38.


The third criterion is not met in this case because the record shows that the Ferndale customers will experience an increase in the local service rates if EAS is implemented.

4.
The demography and the proximity of the exchanges as indicating community of interest.  



When adopting the EAS regulations in 1989, 52 Pa. Code §§63.71-63.77, the Commission has stated that:

*   *   *

It is community, not individual, need which has been our overriding concern.  The EAS should not be viewed as merely an alternative to interexchange toll rates.  In adjudication of complaint proceedings, EAS will normally not be ordered unless the usage standards established in §63.74 are met.  However, the Commission will examine all circumstances of record in each individual case.

19 Pa.Bul. 1179, 1181 (emphasis added).



Community, not individual, need is the Commission’s overriding concern in adjudication of complaint proceedings.



From the Findings of Fact Nos. 4-6, it appears that the Complainant testified to, not community, but individual need.  There are a wide variety and a large number of business establishments and organizations in the Ferndale exchange.  There is no absence of service providers to meet the Ferndale exchange customers.  The local courthouse, municipal offices and school, banks, doctors, dentists, hospitals, and attorneys are all within the Ferndale local calling area.  She paid for a lot of calls to the Perkasie exchange because her daughter called her boyfriend, who lives in the Perkasie exchange.  She also testified that she prefers dealing with a bank located in Dublin, but that the record shows that between May to October 2005, she placed only one call to Dublin.  She needed a special physician and a lawyer in Lansdale because she was involved in an automobile accident, and the physician and the lawyers office are 16 miles beyond the rate center of the Ferndale exchange.

5.
The availability of alternatives to EAS.


An OCP does not expand the local calling area for an exchange; instead, it offers toll calling between the involved exchanges on a reduced rate basis.  The Respondent offers Ferndale exchange customers OCP that provides toll-calling alternatives based on the needs of the Ferndale customers.  Subscription to the OCP Residence Calling allows a Ferndale customer to place calls to Perkasie for a monthly fee of $2.25.  



Commonwealth also offers product package plans to reduce customers’ charges.  The plans include two residential lines, various calling features and services, and blocks of time for long distance calling of 200 to 800 minutes.  The price of these packages fluctuates between $50 to $150.



There are about 30 companies such as AT&T, MCI, Quest, Global Crossing, and Sprint, which handle intraLATA toll calling originating in the Ferndale exchange.  This is a competitive market which will keep costs and prices of the products offered at their lowest levels.  This market will also promote the efficient use of resources and guide resources into the production of those goods and services most wanted by the community.  



Competition will lower costs and produce better service. Changing the boundary solely to enable a specific customer to pay reduced charges for telephone services would give rise to an unwarranted advantage, resulting in added costs which ultimately would have to be paid generally by other customers.  Also, the change would inevitably create new groups of customers who will be dissatisfied with the new exchange because, again, not of the community need, but of their own particular desires and needs.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of and the parties to this proceeding.  66 Pa. C.S. §701; 52 Pa. Code §63.76.



2.
The Complainant has the burden of proving that the restrictive local calling area of Commonwealth Telephone Company’s Ferndale exchange constitutes unreasonable service and that Commonwealth Telephone Company should conduct a subscriber poll for EAS from the Ferndale to the Dublin, Perkasie, Allentown, Bethlehem, Easton, and Warrington exchanges.  66 Pa. C.S. §332(a); 66 Pa. C.S. §1501.



3.
The Complainant has not met her burden of proving that the Ferndale local calling area is inadequate and that Commonwealth Telephone Company should conduct a subscriber poll for EAS from the Ferndale to the Dublin, Perkasie, Allentown, Bethlehem, Easton, and Warrington exchanges.  66 Pa. C.S. §1501; 52 Pa. Code §63.77.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Harold M. Shick, Jr. & Donnalee A. Shick v. Commonwealth Telephone Company at Docket No. C-20055143 is dismissed for their failure to carry their burden of proof.

Date:  January 17, 2006



____________________________________








Ky Van Nguyen







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





   (a)  Burden of Proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.


� 	Section 63.71 defines a “LATA” as a “local access and transport area as designated by Federal law.”  52 Pa. Code §63.71.





� 	Section 63.71 defines an “exchange” as an “area served by one or more central offices, which has a unique local calling area and a defined rate center from which toll distances are measured.”  52 Pa. Code §63.71.
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