BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Dushawn King




:







:


v.





:

C-20054799







:

Verizon Pennsylvania Inc.



:

INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING



On July 25, 2005, Dushawn King (Mr. King or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against “Verizon,” presumably Verizon Pennsylvania, Inc. (Verizon or respondent).  The section of the Complaint that requires a complainant to “state the facts of your complaint” says in its entirety, “Erroneous charges/disputing bill.  Someone else number & cross calls.”  The Prayer for Relief says in its entirety, “Suspend termination of service.  Stop cross calls and erroneous charges.”  



On August 19, 2005, respondent Verizon filed a Motion for More Specific Pleading, claiming that the allegations in the Complaint were not specific enough to allow it to respond to or investigate the Complaint since Mr. King did not provide the specific charges or services in dispute, the period over which the alleged billing error occurred or the amount in dispute.  This Motion was denied by Chief Administrative Law Judge Veronica Smith by Order dated September 22, 2005, who found that “The Complaint is not so vague and incomplete that respondent is unable to make a meaningful investigation and file an appropriate responsive pleading.”  In that Order, Chief Administrative Law Judge Smith also directed the parties to participate in a resolution conference, with a report to be filed with the Mediation Unit.  According to a memorandum dated November 3, 2005, that report was filed.


On September 30, 2005, respondent Verizon filed an Answer which denied the assertions of the Complaint, noted that complainant’s service is suspended for non-payment, and that the company’s records do not indicate that complainant contacted the company to discuss billing errors or service problems prior to the filing of the formal Complaint.  As New Matter, Verizon asserted that since the account was initiated on February 2, 2005, complainant has made no payments, that basic service was suspended for non-payment on July 22, 2005, and that the amount owed to the company is $291.40, which includes a final non-basic bill of $105.29 issued on June 10, 2005 after termination of non-basic services for non-payment.



No Answer was filed to the New Matter.  



By Telephone Hearing notice dated November 8, 2005, a telephonic hearing was scheduled for January 11, 2006, and the case was assigned to me.  In accordance with my usual practice, on November 14, 2005 I issued a Prehearing Order that directed the parties to comply with various procedural requirements.



On December 7, 2005, a Motion to Compel Responses to Request for Production of Documents and Interrogatories and for Sanctions (Motion to Compel or Motion) was filed by Verizon.  In this Motion, Verizon asserted that complainant King had failed to respond to the Request for Document Production and Interrogatories issued by it on November 2, 2005.
  



No response to the Motion was filed with the Commission nor was I served with any response.  
On December 19, 2005, I issued an Order Granting Motion to Compel which directed complainant Dushawn King to respond to respondent Verizon’s interrogatories on or before January 10, 2006.  I stated there that the interrogatories “clearly are reasonable, and are intended to identify the charges, issues and relief raised by the Complaint.”  I also specifically warned Mr. King that failure to answer the interrogatories as directed may result in dismissal of his Complaint, pursuant to 52 Pa. Code §5.371(a)(1) and §5.372.  
By Order dated January 3, 2006, I directed that the January 11, 2006 hearing be continued and rescheduled in order to allow Verizon sufficient time to review the answers to interrogatories that Mr. King had been directed to supply.  By Hearing Cancellation/Reschedule Notice dated January 3, 2006, the telephonic hearing was rescheduled for January 25, 2006.

On January 12, 2006, Verizon filed a Motion for Sanctions in the Form of Dismissal of the Formal Complaint of Dushawn King (Motion), asserting that Mr. King has failed to comply with my December 19, 2005 Order Granting Motion to Compel and requesting that the Complaint be dismissed pursuant to 52 Pa. Code §5.371(a)(1) and §5.372.
By Order dated January 13, 2006, I continued the January 25, 2006 hearing in order to address the outstanding Motion for Sanctions.



Pursuant to 52 Pa. Code §§5.371(b) and 1.56(b), response to the Motion was due on or before January 20, 2006.
  No response was filed with the Pennsylvania Public Utility Commission (Commission) by that date, nor was I served with any response.

As discussed in more detail below, the Motion should be granted and the Complaint dismissed, consistent with the Commission’s regulations and prior decisions. 

FINDINGS OF FACT

1.
On July 25, 2005, complainant Dushawn King filed the instant Complaint against Verizon Pennsylvania, Inc.
2.
On September 20, 2005, Verizon timely filed it Answer and New Matter.

3.
No answer was filed in response to the New Matter.

4.
On November 2, 2005, in accordance with 52 Pa. Code §5.341 and §5.349, Verizon served on complainant a Request for Document Production and Interrogatories, asking him to identify the disputed charges, to clarify the issues raised by the Complaint and to clarify the relief requested.



5.
In violation of 52 Pa. Code §5.342(c) and (d), complainant failed to either respond or object to the interrogatories.



6.
On December 7, 2005 Verizon filed a Motion to Compel pursuant to 52 Pa. Code §5.342(e).



7
Complainant failed to respond to the Motion within five days after service as required by 52 Pa. Code §5.342(e)(1).

8.
On December 19, 2005 I issued an Order which granted the Motion and directed complainant to respond to the company’s Request for Document Production and Interrogatories on or before January 10, 2006; this Order explicitly stated that January 10, 2006 was the date of receipt, not mailing.


9.
On January 12, 2006, Verizon filed a Motion for Sanctions, in which it alleged that complainant has failed to comply with my December 19, 2005 Order. 



10.
Pursuant to 52 Pa. Code §5.371(b), an answer to the Motion is due within five days of service.
  No response to the Motion was served or filed by complainant.



11.
Complainant has not applied for a protective order in this proceeding.

DISCUSSION



As complainant Dushawn King failed to comply with my December 19, 2005 Order, sanctions (including dismissal of the Complaint, as authorized by 52 Pa. Code §§5.371 and 5.372) clearly are appropriate.  It is axiomatic that parties appearing before the Commission must at least make a good faith effort to comply with its procedures.  Mr. King has not done that here.  



As set out in the Motion, the unanswered interrogatories include requests for information, such as the disputed charges.  Obviously, these are simple, clear interrogatories which merely request basic information which Mr. King should have easily been able to supply.  Without this information, it is impossible for Verizon to prepare an adequate defense to the allegations raised in the Complaint, thus violating its due process rights.


Mr. King did not respond at all to Verizon’s discovery, or to any of the three Motions filed by Verizon.  Obviously, he has waived any possible objection to answering the interrogatories.  Similarly, he has failed to comply with the express terms of my December 19, 2005 Order.


The regulations promulgated by the Commission permit the imposition of sanctions, including dismissal of a complaint, in cases such as this.  Specifically, 52 Pa. Code §5.371 provides in relevant part:

   (a)
The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occur:

   (1)  A participant fails to appear, answer, file sufficient answers, file objections, make a designation or otherwise respond to discovery requests as required under this subchapter.

*

*

*

   (d)
A failure to act described in subsection (a) may not be excused on the ground that the discovery sought is objectionable unless the participant failing to act has filed an appropriate objection or has applied for a protective order.



Here, as Mr. King has failed to object to the interrogatories in the first place, the sanction requested by Verizon clearly is appropriate.  Sanctions expressly permitted by 52 Pa. Code §5.372 include the entry of orders that designated facts shall be taken as established, that refuse to allow the disobedient party to support or oppose designated claims or defenses, that prohibit the disobedient party from introducing into evidence designated documents or testimony, that strike out pleadings or that enter a judgment against the disobedient party.  52 Pa. Code §5.372(a).  


In light of the nature of the unanswered interrogatories, the only sanction that should be applied is to strike the Complaint.  If the sanction applied is to take designated facts as established or to refuse to allow Mr. King to support or oppose designated claims or defenses, it will be impossible for complainant to sustain his burden of proof.  Therefore it would serve no purpose to hold a meaningless hearing.  


Striking complaints for the contemptuous failure to respond to discovery, rather than prohibiting the introduction of evidence at a hearing, is the appropriate sanction to be imposed.  Merchant v. The Bell Telephone Company of Pennsylvania, Docket No. C-00935253, Commission Order entered June 20, 1994; Application of Tyrone E. Hartley, t/d/b/a T’s Automotive Service, Docket No. A-00112575, Commission Final Order entered August 6, 1996; Application of Karen Lee Miller, Docket No. A-00116067, Commission Final Order entered March 27, 2000; Application of Patrick M. Kelsey, Docket No. A-00116366, Commission Final Order entered May 18, 2000; Application of Besteastern Limousine, Inc., Docket No. A-00118593, Commission Final Order entered November 14, 2002.  See also, Samick et al. v. Pennsylvania Electric Company, Docket Nos. C-20043921, C-20043923 and C-20043925, Commission Final Order entered October 25, 2005.


Striking the Complaint for Mr. King’s contemptuous failure to comply with my December 19, 2005 Order is appropriate pursuant to 52 Pa. Code §5.372(a)(3), which permits entry of an order striking out pleadings or entering judgment against the disobedient party.   
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.



2.
Pursuant to 52 Pa. Code §§5.371 and 5.372, the Complaint is stricken as a sanction for complainant Dushawn King’s failure to supply the responses to interrogatories as directed in the December 19, 2005 Order.



3.
By failing to comply with the December 19, 2005 Order, complainant Dushawn King has engaged in contemptuous conduct which is a ground for sanctions pursuant to 52 Pa. Code §1.26.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Dushawn King against Verizon Pennsylvania, Inc. at Docket No. C-20054799 is stricken; and



2.
That the record at Docket No. C-20054799 be marked closed.

	Date:
	January 18 , 2005
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


�	The Motion also requests sanctions in the event of noncompliance.  This request was premature and disregarded.  


�	52 Pa. Code §1.56(d) adds three days to the response period when the motion is served by mail.





�	Pursuant to 52 Pa. Code §1.56(d), three days may be added when service is made by mail.
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