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HISTORY OF THE PROCEEDING


The complaint of Mr. Jason Gillyard was filed on June 2, 2005.  The complaint asserts that Mr. Gillyard was over billed because of a gas leak that he reported and the Respondent Philadelphia Gas Works (“PGW”) at first ignored.  PGW filed a timely answer.  The initial hearing was held as scheduled on November 30, 2005, by telephone from Pittsburgh.  I did reach a Ms. Denise Wooten who presented herself as a friend of Mr. Gillyard.  I had to terminate that call and call again.  My second call to the same number, 215-624-2738, was answered by a recorded message advising that I had indeed called that number.  However, the call was not terminated on the receiving end, and I believe Ms. Wooten may have listened to the entire hearing.  Counsel appeared for and represented PGW.  The resulting record consists of a ten page transcript of the discussion and testimony and two PGW exhibits.  The record is summarized in the findings of fact that follow and reviewed in the discussion section.  In accordance with the decisions of this Commission, the complaint is dismissed with prejudice for failure to appear.  No briefs were filed.  The record closed on December 30, 2005, as recorded on the OALJ Hearing Report.
FINDINGS OF FACT
1. Complainant Jason Gillyard was receiving gas utility service from Respondent Philadelphia Gas Works at 3160 Magee Avenue, Second Floor, Philadelphia, PA 19149, when his complaint was filed.  PGW Exhibits 1, 4.
2. Notice of a telephonic initial hearing, to be held on November 30, 2005, was mailed to Complainant at the address listed on the complaint on October 19, 2005, and it has not been returned as undeliverable by the U.S. Postal Service.  A prehearing order emphasizing the need to provide an appropriate telephone number for the hearing was mailed to the same address on October 21, 2005, and it has not been returned.
3. On October 25, 2005, a person identifying herself as Denise Wooten, girl friend of Mr. Gillyard, called OALJ scheduling staff to provide a new telephone number for the hearing, 215-624-2738.  On November 30, 2005, I called the telephone number provided by Ms. Wooten, and spoke briefly with her.  I told her I would call her right back, and when I did, the call was answered by a recorded message.  I did not terminate the call until the end of the hearing, and the call was not terminated at the receiving end.  Tr. 4-5.


4.
As of the hearing the account balance for Complainant for service from PGW was $5,366.35, with a budget of $242.00.  Tr. 4-8; PGW Exhibits 1, 4.


5.
This Commission’s Bureau of Consumer Services (“BCS”) rendered an informal decision on Complainant’s informal complaint on March 15, 2005, at BCS Number 1821106 that directed Complainant to pay his budget plus $69.00 on the accrued arrearage. 
PGW Exhibit 4.

DISCUSSION


As the party seeking the intervention of this Commission, Mr. Gillyard has the burden of proving that PGW has in some fashion violated the provisions of the Public Utility Code or this Commission’s regulations in the course of providing him with natural gas service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  The failure of Complainant to participate in the hearing supports a conclusion that Complainant has failed to carry his burden of proof in this matter.


Administrative agencies, such as this Commission, are required to provide due process to the parties that appear before them.  The requirement is met when the parties are accorded notice and the opportunity to appear and be heard.  Schneider v. Pa. P.U.C., 
479 A.2d 10 (Pa. Cmwlth. 1984).


Notice of the telephonic hearing in this case was mailed to Complainant on October 19, 2005, by regular first-class mail to the address stated on the complaint.  The notice was never returned to the scheduling staff of the Office of Administrative Law Judge in Harrisburg.  Likewise, my prehearing order was mailed to the Complainant on October 21, 2005, and was not returned.  It may be presumed that these mailings, made in the ordinary course of business, were received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959).


Where a complainant has failed to carry his burden of proof as a result of not appearing, this Commission has stated that a complaint should be dismissed with prejudice, which simply means Complainant cannot hereafter challenge any of the matters accomplished at the hearing.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered 12/26/95).
CONCLUSIONS OF LAW
1. This Commission has jurisdiction over the parties to and subject matter of this case.

2. Complainant, by failing to participate in the hearing, has failed to show any violations by PGW of the Public Utility Code or the regulations of this Commission, and thus has failed to carry his burden of proof under Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).

ORDER

THEREFORE,
IT IS ORDERED:

That the complaint of Jason Gillyard against the Philadelphia Gas Works at Docket No. Z-01821106 is dismissed with prejudice for failure to appear and prosecute his complaint.

Dated:  January 18, 2006      




                                                       








Michael A. Nemec
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