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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration is the Exception of Ella L. Coleman Simms (Complainant) filed on May 12, 2005 to the Initial Decision of Administrative Law Judge (ALJ) Alison K. Turner, which was issued on May 3, 2005 
in the above-captioned proceeding.  On June 3, 2005, Philadelphia Gas Works (PGW) filed Reply Exceptions.

History of the Proceeding



On November 24, 2003, the Complainant filed this Formal Complaint against Philadelphia Gas Works (PGW).  The Complainant alleged illegal billing and overcharges.  She averred that she used to have a number of gas consuming appliances and only paid $16.00 to $20.00 for about 8 months.  By comparison, now, she has only a cook stove, and believes that this should be a free easement according to a PGW representative.  The Complainant stated that she and her husband have title and a bond and warrant to this parcel, and they keep being cheated.  She wants the PUC to work with the Pennsylvania Human Relations Commission to give Pennsylvanians their freedom from think tanks and thought stations.


This Complaint against PGW was docketed at C-20032072.  On January 16, 2004, PGW filed its Answer, in which it denies all allegations and averments about the accuracy of billing for service at the Complainant’s address, and avers that since July 2000 all bills have been based on actual meter readings.  PGW emphatically denies that an easement on Simms’ property entitles her to free gas service.  PGW averred that as of January 16, 2004, Complainant’s total account balance was $1,053.00.  (I.D. at 2).


PGW further avers that the Bureau of Consumer Services (BCS) issued a decision dated March 21, 2003, at ST 1539824 setting a payment arrangement of the budget amount plus $20.00 per month towards the arrears, and that Simms has not complied with this decision.  PGW further avers that Simms had two previous payment arrangements from BCS, and that these were not kept.  (I.D. at 2).


An evidentiary hearing was held in Philadelphia on April 21, 2004.  The Complainant participated at the hearing pro se and PGW was represented by counsel.  
The Complainant gave testimony and submitted a multi-page exhibit, Simms 1, which was admitted into the record.  The attorney for PGW called one witness and submitted three exhibits: PGW 1, an Account History; PGW 2, a listing of payments made by Simms; and PGW 3, a list of transactions from 1996 to 2004.  These were admitted into the record.  The record was held open for the submission of two late-filed exhibits by PGW: PGW 4, a copy of a BCS decision; and PGW 5, answers to four inquiries made at the hearing, including a list of definitions of abbreviations on the Account Statement.  These were filed on May 3, 2004.  The record was formally closed as of September 8, 2004.



On May 3, 2005, the ALJ issued an Initial Decision wherein she recom​mended that the Complaint be dismissed for the failure of the Complainant to satisfy her burden of proof.  The ALJ determined that the Complainant did not establish the existence of any easements on her property, and Complainant never established that PGW personnel had told her that she was entitled to free gas.  


Exceptions were filed by the Complainant on May 12, 2005.  Therein, the Complainant reiterated her position that she and her husband are exempt from all property taxes.  Also listed were various taxes and expenses paid by the Complainant “since June 1959 (Illegally).”  Attached to the Exceptions were two slips from doctors.  One of these asked that Complainants’ utilities not be disconnected “until she is off communications.”  A second slip stated that she is in need of legal aid.  


On June 3, 2005, PGW filed Reply Exceptions.  PGW argued that the Complainant’s Exception fails to point to any error or fact or law contained in the Initial Decision.  
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made nine Findings of Fact and reached ten Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The Commission’s Bureau of Consumer Services (BCS) issued a decision dated March 21, 2003, setting a payment arrangement of the budget amount plus $20.00 per month towards the arrears.  According to PGW, the Complainant has not complied with this decision.  PGW further avers that the Complainant had two earlier payment arrangements from BCS which were not kept.  (I.D. at 2).  The Complainant is not enrolled in PGW’s Customer Responsibility Program (CRP).  Consequently, the ALJ found that our jurisdiction to establish a payment arrangement is not barred by Section 1405 (c), 66 Pa. C.S. § 1405(c), of the Responsible Utility Customer Protection Act. (Act).  However, the Act does set limits on payment arrangements.  (I.D. at 4).



In the BCS proceeding, PGW wanted the Complainant either to pay the full amount of her balance, or to enter into a payment arrangement to pay the balance off over time.  The ALJ noted that there is no information in the record on Complainant’s income, and it was, therefore, not possible for the ALJ to determine the appropriate length of time for a payment arrangement under Section 1405(b) of the Act, 66 C. S. § 1405(b).  (I.D.   at 4).



Over the past several years, the Complainant has received several bills that were subsequently cancelled. (Finding of Fact No. 5).  The Complainant had an account balance of $1,121.87, as of March 26, 2004.  The Complainant’s last payment to PGW was June 26, 2000, in the amount of $18.00.  (Findings of Fact Nos. 8, 9; I.D. at 4).


In her Initial Decision, the ALJ found that the Complainant has a confused and erroneous understanding about her receipt of, and responsibility for, utility service, including PGW’s natural gas service.  The Complainant stated that she has a “free easement,” that she believes entitles her to receive free gas.  As a result, the ALJ analyzed the legal meaning of various kinds of easements.  The ALJ then found that the Complainant has not presented any rational basis in support of her complaint.  (I.D. at 5-6).


Most significantly, the ALJ concluded that it would be against the law for PGW to provide free service to the Complainant.  Sections 1303 and 1304 of the Public Utility Code, 66 Pa. C.S. §§ 1303, 1304, require PGW to adhere to its tariff and prohibit from unreasonably discriminating in favor of one customer against another.  The relevant parts of these sections read, as follows:

§1303.  Adherence to tariffs

  No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part.  Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.

§1304.  Discrimination in rates

  No public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation or municipal corporation to any unreasonable prejudice or disadvantage.  No public utility shall establish or maintain any unreasonable difference as to rates, either as between localities or as between classes of service. . . . 
* * *


BCS issued a decision dated March 21, 2003, setting a payment arrangement of the budget amount plus $20.00 per month towards the arrears.  (I. D. at 2).  The Complainant has not complied with that decision.  PGW has every right to initiate the termination process and to terminate the Complainant’s service, if  necessary , if the Complainant fails to comply with the material terms of her payment agreement.  However, in order to avoid termination, the Complainant may pay an amount sufficient to catch-up on the terms of her payment agreement.  If the catch-up payment is made, authorized grounds for termination will no longer exist.  Chapter 14 Implementation, Docket No.                         M-00041802F0002 at 39 (Order entered September 12, 2005).  
Conclusion
Upon review and consideration of the record of this proceeding, we shall deny the Complainant’s Exception.  In our opinion, the Complainant has failed to meet her burden of proof in this proceeding and her Exception is not supported by record evidence.  
Therefore, we shall deny the Complainant’s Exception, and we shall adopt the ALJ’s Initial Decision; THEREFORE,



IT IS ORDERED:



1.
That the Initial Decision of ALJ Alison K. Turner in the above referenced proceeding is adopted.



2.
That the Exceptions of Ella L. Coleman Simms are denied.



3.
That the Complaint of Ella L. Coleman Simms against PGW is dismissed.



4.
That the BCS decision at ST 1539824 is affirmed.



5.
If the Complainant is unable to negotiate a payment arrangement with PGW and/or fails to pay the full amount of her current unpaid balance or fails to keep her payment arrangement, PGW may terminate service to the Complainant in accordance with the terms of our regulations and/or Chapter 14.  



6.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  February 9, 2006
ORDER ENTERED:  February 23, 2006
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