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ORDER
BY THE COMMISSION:



Before the Commission is a Provider of Last Resort Compliance Filing, filed on January 9, 2006, by Duquesne Light Company (“Duquesne”), which Duquesne identifies as its “Fourth Compliance Filing” in the proceeding at Docket No. P-00032071.  It is filed pursuant to previous Commission Orders in this proceeding; including the Commission’s Opinion and Order, entered August 23, 2004, as modified by the Commission’s First Order on Compliance, entered October 1, 2004, the Commission’s Opinion and Order (“Reconsideration Order”), entered October 5, 2004, and the Commission’s Opinion and Order, entered December 16, 2004.
The Fourth Compliance Filing contains the proposed tariff language, agreements and procedures necessary to implement an additional twelve-month price application period for Duquesne’s Provider of Last Resort (“POLR”) Fixed Price Service (“FPS”) option for Large Commercial and Industrial Customers (“Large C & I Customers”), to be effective June 1, 2006, through May 31, 2007.  The Fourth Compliance Filing includes exhibits A-D.


Duquesne requests several approvals within this filing.  First, Duquesne requests that the Commission approve its proposed “Compliance and RFP Schedule” (Exhibit A).  Second, Duquesne requests that the Commission approve the proposed “Duquesne Light Company RFP Guidelines to Obtain Supply for Large Commercial and Industrial Customers on Fixed Price Service” on or before February 9, 2006 (Exhibit B).  Third, Duquesne requests that the Commission approve the proposed tariff language changes for its Retail Tariff on or before February 9, 2006 (Exhibit C).  Duquesne has also filed a copy of the proposed “Full Requirements Service Agreement (Fixed Price Service)” (Exhibit D) for informational purposes.
History


August 23, 2004 Order and Reconsideration Order



On August 23, 2004, this Commission entered an Opinion and Order (“August 23 Order”) in this proceeding.  In the August 23 Order, we approved the POLR service plan proposed by Duquesne, as modified by certain stipulations between various Parties in this action, and as further modified by that Opinion and Order.
On August 27, 2004, Duquesne filed a Petition for Reconsideration.  In an Opinion and Order, entered September 10, 2004, the Commission granted the petition, pending review of, and consideration on, the merits. 

On September 7, 2004, Constellation NewEnergy, Inc. and Constellation Power Source, Inc. (collectively, “Constellation”) filed a Petition for Reconsideration of the August 23 Order.  In an Opinion and Order, entered September 10, 2004, the Commission granted the petition, pending review of, and consideration on, the merits.



Answers to the Duquesne Petition for Reconsideration were filed on September 7, 2004, by the Office of Consumer Advocate (“OCA”), the Office of Small Business Advocate (“OSBA”), the Duquesne Industrial Intervenors (“DII”), Constellation, jointly by Strategic Energy, L.L.C. and Direct Energy, Dominion Retail, Inc. (“Dominion”) and Reliant Energy, Inc. (“Reliant”).


Answers to the Constellation Petition for Reconsideration were filed by OSBA on September 9, 2004, and by Duquesne, OCA and DII on September 17, 2004.



In its Reconsideration Order, entered October 5, 2004, the Commission addressed the issues raised in Duquesne’s Petition for Reconsideration and Constellation’s Petition for Reconsideration.  In that order, the Commission modified its August 23 Order to provide that the FPS option would be available for an additional twelve-month price application period (June 1, 2006, through May 31, 2007) beyond the initial seventeen-month price application period (January 1, 2005, through May 31, 2006).  The Commission also provided that any competitor or group of competitors could petition the Commission to end the FPS option on May 31, 2006, and that any such petition had to be filed by December 31, 2005.

First Compliance Filing



On September 1, 2004, Duquesne filed a compliance filing, pursuant to the August 23 Order, at Docket No. P-00032071, containing proposed tariffs and agreements, as well as the procedures necessary to implement Duquesne’s POLR service plan for Large C & I Customers, to be effective January 1, 2005 (“Phase I”).  Various parties filed comments and reply comments.  On October 1, 2004, in its First Order on Compliance, the Commission approved Duquesne’s September 1, 2004 compliance filing, to the extent consistent with the Order.


Second and Third Compliance Filings



On November 1, 2004, in two separate filings, Duquesne filed proposed tariff supplements to implement POLR service for Large C & I Customers and for small customers, pursuant to the August 23 Order and the First Order on Compliance.  Duquesne identified these filings as its “Second Compliance Filing” and its “Third Compliance Filing” in the proceeding at Docket No. P-00032071.  Various parties filed comments and reply comments.  In an Opinion and Order, entered December 16, 2004, the Commission approved the tariff supplements, to the extent consistent with the Opinion and Order.

Fourth Compliance Filing



On January 9, 2006, Duquesne submitted its Fourth Compliance Filing in the proceeding at Docket No. P-00032071.  It is filed pursuant to previous Commission Orders in this proceeding, including the Commission’s August 23 Order, as modified by the Commission’s First Order on Compliance, entered October 1, 2004, the Reconsideration Order and the Commission’s Opinion and Order, entered December 16, 2004.



DII and The Retail Energy Supply Association (“RESA”) filed comments on January 17, 2006.



On January 18, 2006, Strategic Energy L.L.C. (“Strategic”) submitted comments nunc pro tunc and requested that the Commission accept the comments, since they were less than one day late.



Duquesne filed reply comments to the comments of DII and Strategic on January 24, 2006.  RESA and Reliant filed reply comments to DII’s comments on  January 24, 2006.


On January 25, 2006, DII filed reply comments nunc pro tunc in response to the comments of Strategic and RESA.
Fourth Compliance Filing Summary


Duquesne’s Fourth Compliance Filing addresses four significant issues.  First, as required by the Reconsideration Order, Duquesne proposes a schedule and procedure for implementing the FPS option for the second phase of this proceeding (“Phase II”).  Duquesne states that to enable the company to, by June 1, 2006, complete all of the necessary work and give customers sufficient time to shop in the competitive market, it has proposed an expedited schedule for resolving the Fourth Compliance Filing.  The schedule requires that the Commission rule on the compliance filing no later than February 9, 2006.


Second, Duquesne submits the protocols for conducting the request for proposals (“RFP “) to obtain supply for FPS for Large C&I Customers during Phase II.  Duquesne also requests Commission approval of these guidelines on or before     February 9, 2006.


 
Third, the Fourth Compliance Filing addresses changes to Duquesne’s tariffs that are necessary to implement Phase II of the POLR plan for Large C&I Customers.  Several changes are required to Duquesne’s Retail Tariff; however, no changes are required to Duquesne’s Electric Generation Supplier Coordination Tariff.  Duquesne also requests Commission approval of these tariff language changes on or before February 9, 2006.


Finally, Duquesne submits a final copy of the Full Requirements Service (“FRS”) Agreement for Phase II to be executed between Duquesne and each of the winning suppliers in the RFP for informational purposes.
The four significant issues are discussed below:
1) Schedule and Procedures


Duquesne’s current POLR supply arrangement for fixed price service for Large C & I Customers expires on May 31, 2006.  To enable Large C & I Customers to determine whether they wish to elect one of the POLR rate options or take supply from an EGS, Duquesne states that it must notify and educate them about their POLR supply options, POLR rates and enrollment process no later than April 1, 2006.  In order to meet the April 1, 2006 target date, Duquesne has proposed an expedited schedule for the RFP process.


Significant RFP target dates include the following:  
· Parties file answers to Compliance Filing – January 16
· Duquesne files response to parties’ comments – January  23 
· Commission approves Compliance Filing – February 9 
· RFP bids due – March 20
· Commission approves rates resulting from RFP – March 24  


By Secretarial Letter, issued January 11, 2006, the Commission established a slightly modified schedule for Comments and Reply Comments.  Comments were due in hand by January 17, 2006, and Reply Comments were due in hand by January 24, 2006.  
2) RFP Guidelines for FPS Product



Duquesne submits proposed RFP guidelines, which it states are primarily the same as those approved by the Commission in its First Order on Compliance, for soliciting suppliers to provide FPS for those Large C & I Customers that elected to receive fixed price POLR service between January 1, 2005, and May 31, 2006.  Duquesne states that several modifications to the previous guidelines are necessary for clarification and to conform to new or changed circumstances.


Duquesne states that the modifications include the following:

· Changes in all relevant dates, such as bid dates, notification dates and Commission approval dates.

· Addition of a contingency plan which provides that in the event Duquesne does not receive any bids, or receives bids for less than 20 tranches, or does not receive timely Commission approval of the retail rates, then Duquesne will not offer FPS during Phase II of the POLR plan for Large C & I Customers, but will offer only Rider 9, “Hourly Price Service”.

· Updated description of eligible FPS load.

· Changes to capacity payment and fixed on-peak and off-peak factors to incorporate more recent market price and load information.

· Duquesne states that once a supplier is pre-qualified, it will be permitted to bid on up to 20 tranches (a 100% share) or up to four (4) tranches (a 20% share) of Duquesne’s FPS load, depending on the supplier’s creditworthiness.  Duquesne will rank each tranche bid from lowest to highest price, and will select the 20 tranches with the lowest price to fulfill 100% of its FPS obligation.  In the event that Duquesne does not receive 20 conforming standard tranche bids, Duquesne will call upon “contingency tranche” bids that suppliers may choose to submit.  Once the winning bids are selected, Duquesne will calculate the resulting retail rates pursuant to the formula found in the RFP Guidelines.  Duquesne will execute the FRS Agreement with each winning supplier on March 20, 2006.  The agreements will expire if the retail rates are not approved by the Commission no later than March 24, 2006.


Winning suppliers will be required to submit a quarterly “refreshed” FPS bid to supply those customers electing to switch to FPS service after May 31, 2006.  These bids will be submitted on the 15th business day of the month preceding the start of a price application period as defined in Rider 8 of the Retail Tariff.  Duquesne will immediately translate the winning bid into retail rates and file those rates with the Commission.  The updated rates will expire if the Commission does not approve them within three business days.  Duquesne requests that the Commission approve these refreshed FPS rates by Secretarial Letter as the Commission had done throughout Phase I of Duquesne’s FPS plan.

3) Retail Tariff Changes



Included in Duquesne’s Fourth Compliance Filing are modifications to its Retail Tariff to affect the FPS option for Large C & I Customers in Phase II of the POLR plan.  The modifications include the new Demand Charges, the addition of new price Application Periods and updated language in the narrative to reflect these changes.
4) Informational Submission Regarding FRS Agreement for Phase II


Duquesne has made several changes to the initial FRS Agreement in preparation for conducting the RFP for Phase II of POLR service for Large C & I Customers.  A summary of the material revisions follows:
a. Deletion of all language relating to the possibility that integration with PJM would not be completed by the effective date of the FRS Agreement for Phase II.
b. Changes to the effective and termination dates of the FRS Agreement, as well as the addition of other relevant dates established by the FRS Agreement.

c. A new Demand Charge, which will remain constant throughout the supply period as a proxy for the market cost of capacity in PJM.  This charge reflects updated market price levels based on a more recent 12-month capacity price in PJM.
d. Language added to the definitions of “Capacity” and “Capacity Responsibility” to clarify that those terms will include any adjustments resulting from PJM’s “Reliability Pricing Model,” if any.

e. Language added to distinguish between types of FPS customers based on the date of election of FPS service (“FPS Customer,” “Old FPS Customer,” and “New FPS Customer”).

f. Exclusion of Seams Elimination Charge Adjustments (“SECA”) from the definitions of “Full Requirements Service” and “Grid Management Charges,” and the addition of a definition for “SECA Charges” to make clear that the Buyer is responsible for SECA charges recovered by the Buyer from its retail customers.
g. Added ReliabilityFirst Corporation (“RFC”) as a possible successor for ECAR.

h. Clarified in various sections of Article 6 that payments rendered are subject to the timing of the Electronic Funds Transfer (“EFT”) via the Automated Clearing House (“ACH”) process.

i. Clarified in Exhibit A that the Seller is responsible for marginal losses and the Buyer for collecting and paying the PJM SECA charges.

j. Updated the illustrative examples in Exhibit B and Exhibit G to reflect a more current load estimate and market price levels.
Comments of the Parties

Issues

1.
Contingency Plan.


Positions of the Parties



DII notes in its comments that Duquesne proposes to eliminate FPS if certain events occur.  Specifically, DII states that Duquesne proposes a “contingency plan,” which provides that Duquesne can eliminate FPS if any of the following occurs:  Duquesne does not receive any bids from wholesale suppliers; the bids received are for less than 20 tranches (100% of load); or the Commission does not approve the retail rates.


DII opposes the “contingency” plan and requests that Duquesne develop a true contingency plan that results in the continued availability of the FPS for Large C & I Customers for the period June 1, 2006, through May 31, 2007, as it states was previously ordered by the Commission.


DII argues that a fixed price POLR option for the period from June 1, 2006, through May 31, 2007, is necessary under the Commission’s prior Orders in this proceeding.  DII notes that in the August 23 Order, the Commission originally directed that the FPS POLR option be limited to only one (1) seventeen-month period, terminating on May 31, 2006.  DII states that it then specifically requested reconsideration of the decision to eliminate FPS after June 1, 2006, and that the Commission granted DII’s request for reconsideration, in part, and modified the Commission’s decision to provide for an additional twelve-month period for the FPS option from June 1, 2006, through   May 31, 2007.



DII states that the Commission also noted in the Reconsideration Order only one way by which the additional year could be eliminated.  DII states that the Reconsideration Order allowed for the submission of a request to the Commission by an Electric Generation Supplier (“EGS”), prior to December 31, 2005, establishing that the competitive market is providing sufficient opportunities for Large C & I Customers to eliminate any potential undue harm that would occur through termination of the fixed price POLR service option and that no such filings have been made.   



DII argues that Duquesne should not be permitted to reverse the Reconsideration Order through a compliance filing and that a fixed price POLR option for Large C & I Customers is necessary during the continued development of competitive supply markets in Duquesne’s service territory and throughout the Commonwealth.


DII submits that until there is additional evidence that the retail competitive market has irreversibly taken hold in Duquesne’s service territory and is meeting the service needs of the Large C & I Customers, it is necessary and in the public interest for Duquesne to continue to provide FPS.  DII states that there is not sufficient information to conclude that the retail supply market is irreversibly competitive and meeting customer needs.  DII also believes that EGSs serving in Duquesne’s territory could exit the market at any time or require unreasonable credit or other contract terms if FPS is eliminated.  DII opines that other customers may use Duquesne’s POLR price as a data point in making an informed decision regarding EGS offers.  



DII requests that Duquesne implement alternative measures to obtain the wholesale supply to provide FPS.  DII suggests that these measures could include:  conducting a second RFP where suppliers bid on serving the entire FPS load rather than tranches of the load, accepting contingent bids during the first RFP to supply the entire FPS load rather than tranches, or requiring Duquesne to obtain wholesale supply for the FPS product, as it already does for the residential and small commercial POLR plan, either at the same rates provided under that plan or at another just and reasonable rate.


Finally, DII suggests that continuation of fixed pricing will also treat Large C & I Customers in Duquesne’s territory fairly in relation to other customers throughout the Commonwealth who will enjoy fixed rates and rate caps for years.


DII requests that the Commission reject the Fourth Compliance Filing and order Duquesne to develop a contingency plan that will result in the continued availability of FPS for Large C & I Customers from June 1, 2006, through May 31, 2007.



In its comments, RESA supports Duquesne’s contingency plan.  RESA members include Amerada Hess Corporation, Constellation NewEnergy, Inc., Direct Energy Services, LLC, Reliant Energy Solutions, Select Energy, Inc., Sempra Energy Solutions, Strategic, SUEZ Energy Resources NA, Inc. and US Energy Savings Corp.  RESA states that the opinions expressed in its comments may not represent the view of all members of RESA.



RESA opines that the Commission’s decision to require Hourly Price Service (“HPS”) as the default service is working as the Commission anticipated, since the bulk of eligible large customer load (92%+) is being served by EGSs.  RESA argues that the amount of load being served by EGSs shows that there are viable alternatives to FPS for Duquesne’s large customers.  RESA believes that if there is no FPS from       June 2006 through May 2007, there is no reason to believe that EGSs will not continue to respond with products responsive to the needs of Duquesne’s large customers.  Therefore, RESA requests that Duquesne’s contingency plan be approved.



In its reply comments, DII states that contrary to RESA’s claim, the fact that 37 customers continue to rely on Duquesne’s FPS product at this time demonstrates that EGSs are not meeting the needs of the customers.  DII also reiterates its argument that there is no valid reason to deprive all customers of the Duquesne FPS rates as a data point against which to evaluate EGS offers.



In its reply comments, Reliant argues that DII’s recommendation for the Commission to reject and alter the Fourth Compliance Filing is premature and that there is no need for the Commission to rule on a contingency plan at this time.  Reliant further argues that the Commission should wait until Duquesne has completed the RFP and see if the RFP has worked.  Reliant believes that if the RFP does not work as expected, then the Commission can address DII’s concerns, as well as those that other parties may have at that point.  Reliant suggests that if the Commission is concerned about awaiting the results of the RFP, the Commission should consider directing Duquesne to conduct its RFP sooner.


RESA, in its reply comments, suggests that there may not even be a need to invoke Duquesne’s contingency plan in view of the limited events that would trigger it.  RESA further states that if a triggering event does occur, Duquesne’s plan is the one that provides direct and unrestricted access to the competitive market – not DII’s – and is also consistent with the Commission’s standard for ending the FPS option.  RESA submits that Duquesne’s filing shows that “the competitive market is providing sufficient opportunities for large industrial and commercial customers so that these customers would not be unduly harmed by the termination of the fixed price POLR service,” which it argues is the standard set forth by the Commission in its Reconsideration Order.


RESA argues that if Duquesne’s contingency plan is triggered, the Commission should adopt the contingency plan that offers Duquesne’s large customers the most freedom to move into the market, which RESA argues is the basis for the Commission’s decision to declare HPS the default service for these customers in the August 23 Order and the Reconsideration Order.  RESA argues that DII’s alternative plan does not meet this standard because, as the Commission recognized in the above orders, “the price application period commitment and the GRA mechanism restricts the ability of customers on that service [FPS] to move into the market place.”  RESA believes that Duquesne’s plan is the preferable plan.



RESA believes that DII’s argument that Duquesne’s contingency plan cannot be adopted because it violates the standard set forth in the Reconsideration Order concerning termination of Duquesne’s FPS option as of May 31, 2006, is based on an incorrect standard.  RESA submits that in its comments, DII misstates the standard that an EGS was required to meet, pursuant to the Reconsideration Order, in any petition to terminate the additional year of FPS, which had to be filed by December 31, 2005.  In describing the standard, RESA notes that DII used the phrase “that the competitive market is providing sufficient opportunities for Large C & I Customers to eliminate any potential harm that would occur through termination of the fixed price POLR service option” (Emphasis added).  
RESA notes that the Reconsideration Order actually states “that the competitive market is providing sufficient opportunities for large industrial and commercial customers so that these customers would not be unduly harmed by the termination of the fixed price POLR service” (Emphasis added).  RESA states that the information contained in Duquesne’s filing shows that the competitive market is providing sufficient opportunities for Duquesne’s large customers.  RESA believes that ignoring the information contained in the Fourth Compliance Filing because the information has been provided by Duquesne rather than a “competitor or group of competitors” places form over substance and that it is entirely within the Commission’s discretion to determine what evidence satisfies its standard, and to adopt Duquesne’s plan.
RESA submits that DII’s suggestions of unreasonable, collusive or illegal behavior among EGSs are hyperbole and completely without basis and should be ignored.  RESA also submits that DII’s argument that continuation of FPS is necessary to treat Duquesne’s large customers fairly in relation to other customers in the Commonwealth that continue to enjoy fixed rates and rate caps for years should be rejected.  RESA believes that DII’s argument for FPS is contrary to retail competition, and Duquesne’s large customers should not be denied the full benefits of the retail competitive market just because other electric distribution companies have not transitioned to competition as quickly as Duquesne.  RESA requests that the Commission reject DII’s comments and adopt Duquesne’s plan. 



Duquesne, in its reply comments, states that it agrees with DII that a fixed price POLR option for Large C & I Customers was necessary during the continued development of competitive supply markets in Duquesne’s service territory.  Duquesne also states that DII correctly points out that the Commission provided in its Reconsideration Order for an opportunity for competitors to petition the Commission by December 31, 2005, seeking to terminate the FPS service option on May 31, 2006, and seeking rescission of the additional twelve-month FPS service option period, and that no such petitions were filed.  Duquesne further states that it therefore agrees with DII that pursuant to the Commission’s Reconsideration Order, Duquesne is required to undertake an RFP designed to make available the fixed price service product for an additional      12-month price application period beginning June 1, 2006, and ending May 31, 2007.  Duquesne states that it supports making available the fixed price service product for an additional 12-month period under the terms of the Commission’s Orders, if the RFP produces a supply of power.


Duquesne states that it disagrees with DII’s characterization that Duquesne is trying to reverse the Reconsideration Order through a compliance filing.  Duquesne states that the assertion is contrary to the positions and evidence presented by Duquesne throughout this proceeding.  Duquesne notes that the Reconsideration Order clearly indicates that the supply for the fixed price service is to be obtained through an RFP process.  Duquesne further notes that it plans to use an RFP process similar to the one implemented in October 2004.  Duquesne submits that the real issue raised by DII is what happens if the RFP process fails.  Duquesne believes that the Commission’s prior Orders in this proceeding are silent on this issue.  Duquesne notes that no contingency plan was ever established in Duquesne’s prior solicitation.  However, Duquesne believes that it is necessary to specify a contingency plan for this solicitation.  Duquesne then responds to each of DII’s three suggested alternatives to the proposed contingency plan.


Duquesne first addresses DII’s third alternative, which would require Duquesne’s unregulated affiliate, Duquesne Power, to obtain wholesale supply for the FPS product, as it already does for the residential and small commercial POLR plan, either at the same rates provided under that plan or at another just and reasonable rate.  First, Duquesne believes that the Commission does not have the authority to require Duquesne Power to offer additional supply to service Large C & I Customers.  Second, even if Duquesne Power were willing to voluntarily supply FPS, Duquesne believes that it would be extremely difficult to reach agreement in a timely manner among the parties in this proceeding on using either the “same rate” or “another just and reasonable rate.”  Duquesne opines that DII’s third alternative would clearly result in a lengthy and contested hearing process that is both impractical and inappropriate during this stage of the compliance filing.  Therefore, Duquesne requests that the Commission reject this alternative.



Regarding DII’s first and second alternatives, Duquesne submits that neither alternative should be adopted by the Commission as a replacement to Duquesne’s proposed contingency plan.  Duquesne believes that in both of these alternatives, it is still possible that the RFP process will fail to attract enough bids or that the Commission will fail to approve the resulting retail rate levels; therefore, the contingency plan must remain in place as proposed by Duquesne.  In Duquesne’s view, DII’s first and second alternatives are just an attempt by DII to decrease the likelihood of having to “fall back” on the contingency plan of hourly pricing.


Duquesne states that like DII, Duquesne also wants the RFP process to succeed in its intended result of obtaining fixed prices for an additional 12-month period pursuant to the Commission’s Orders.  Therefore, Duquesne states that it is willing to accept DII’s second alternative, in which contingent bids would be accepted during the first RFP to supply the entire Large C & I Customers load rather than tranches.  However, Duquesne states that its acceptance is subject to several conditions.  First, Duquesne requests that the Commission retain the contingency plan as proposed by Duquesne in case both the normal tranche bid process and DII’s entire load contingent bid process fail to result in retail rates that can be approved by the Commission on or before             March 24, 2006.  Second, Duquesne is only willing to accept DII’s proposed modification if it can be approved by the Commission without hearing, because Duquesne does not want to delay the RFP schedule and jeopardize the ability to offer Large C & I Customers a fixed price offering as of June 1, 2006.

Conclusion


We recognize, as Duquesne suggests, that the RFP guidelines for Phase I of Duquesne’s fixed price POLR service plan for Large C & I Customers did not include a “contingency” plan.  There was a provision for contingency bids for additional tranches if Duquesne received bids on less than 20 standard tranches, but there was no “contingency” plan if Duquesne did not receive enough standard and contingency bids for 100% of the POLR load in the initial auction.


We note that in the RFP guidelines for Phase II of Duquesne’s fixed price POLR service plan for Large C & I Customers, Duquesne adds a “contingency” plan if it does not receive enough standard and contingency bids for 100% of the POLR load for Large C & I Customers in the initial auction.  The “contingency” plan is to forego another auction and not offer the FPS option.


We also note that in the proposed regulations, approved in the Commission’s Proposed Rulemaking Order, entered December 16, 2004, at Docket    Nos. L-00040169 and M-00041792, which define the obligation of electric distribution companies (“EDCs”) to serve retail customers at the conclusion of their respective transition periods, a POLR or default service provider, such as Duquesne, is required to repeat the competitive procurement process if implementation of a competitive procurement process does not result in sufficient electric supply to meet the default service provider’s full load requirements.  The “contingency” plan that Duquesne included with its Fourth Compliance filing would not satisfy the requirement that the procurement process be repeated.  



Duquesne rejects DII’s first alternative, which recommends a second RFP, a repeat of the competitive procurement process.  Duquesne believes that it is possible that the second RFP process would also fail to attract enough bids and therefore is unnecessary.  We note that in our Order, entered September 23, 2005, at P-00052168, we directed Pike County Light & Power Company (“Pike”) to modify its RFP process to add additional auctions if the RFP failed to produce an acceptable result in the first two auctions.  Similarly, we could direct Duquesne to add an additional auction, a repeat of the competitive procurement process.  However, we note that in the matter of Pike, the contingency plan for failure of the RFP was the acquisition of energy at prevailing market prices for mostly residential and small commercial customers.  However, in the case of Duquesne, it would still provide service under an approved POLR rate, Rider 9 “Hourly Price Service”.  Therefore, we decline to direct that Duquesne add a second RFP to its contingency plan.


Duquesne also rejects DII’s third alternative, which proposes that Duquesne’s unregulated affiliate, Duquesne Power, obtain wholesale supply for FPS product, as it already does for the residential and small commercial POLR plan, either at the same rates provided under those plans or at another just and reasonable rate.  We agree with Duquesne’s argument that it would be difficult to reach a timely agreement on the appropriate rates in the context of this expedited filing.  Therefore, we decline to direct that Duquesne implement that option.

However, Duquesne proposes to accept the second alternative of DII, which recommends contingency bids for the total load.  Duquesne has submitted changes to its proposed RFP Guidelines to incorporate DII’s second alternative.  Although the proposed contingency plan does not conform to the proposed regulations, in the context of this filing, we are inclined to approve Duquesne’s proposed RFP Guidelines, as modified to accept DII’s second alternative, incorporating the changes below.  In doing so, we reject Reliant’s and RESA’s arguments that we not rule on the contingency plan at this time.
However, we have an issue with several of Duquesne’s proposed modifications.  First, we have a concern with Duquesne’s bid evaluation process.  Duquesne proposes to allow a supplier to offer a total load bid without offering any standard tranches.  Duquesne proposes that if it receives bids for 20 or more standard and contingency tranches and a total load bid, and the bid evaluation process would result in a single supplier in either case, then Duquesne will choose the single supplier that offers the lowest price.  However, Duquesne proposes that if the bid evaluation process for 20 or more standard and contingency tranches would result in multiple winning suppliers, then Duquesne would select the multiple winning suppliers, unless the resulting total average price to supply the 20 standard and contingency tranches exceeds the total load bid by greater than 5%, in which case Duquesne would select the total load bid to serve the entire load.
Duquesne states that while it prefers to select multiple winning suppliers, it has selected a 5% threshold only for this RFP process in order to compare bids from the standard tranches and DII’s total load bid process.  Duquesne states that this will protect against obtaining the same product at a much higher price in the event that the two alternative forms of bidding have a material impact on bid prices.  However, we note that Duquesne does not make the same argument if the bid evaluation process results in a single supplier for both forms of bidding.   
Duquesne’s preference for multiple suppliers seems to be a continuation of its argument from the previous RFP, in which it proposed an upper limit of eight (8) tranches (40% of load) for any supplier, a proposal that was rejected by the Commission in its First Order on Compliance.  In that Order, the Commission removed the eight (8) tranche limit to allow a supplier to bid on all 20 tranches (100% of load).
Therefore, we direct Duquesne to make a modification to the contingency plan it submitted in response to DII’s proposed second alternative.  In the event that the bid evaluation process for 20 or more standard and contingency tranches would result in multiple winning suppliers, then Duquesne’s RFP process will choose the lowest price between the lowest total bid price and the price calculated by the process which evaluates the bids for individual tranches.  


Second, we have a concern with the new language proposed for paragraph “1. Contingency Plan” in Section VI.I of the RFP Guidelines.  The proposed language states:  “In the event that Duquesne does not receive any bids in this RFP, or receives bids for less than 20 tranches (Standard and Contingency Tranches combined), or does not receive a Total Load Bid for the entire load, or the Commission does not approve the retail rate levels resulting from this RFP before 11:59 p.m. EPT on March 24, 2006, then Duquesne will not offer FPS to Large C&I Customers during the Supply Period.” 


This language would permit Duquesne not to offer FPS if it received bids for 20 or more tranches but did not receive a Total Load Bid.  We do not believe that this is Duquesne’s intent, so we direct Duquesne to modify the language to state:  “In the event that Duquesne does not receive any bids in this RFP, or receives bids for less than 20 tranches (Standard and Contingency Tranches combined) and does not receive a Total Load Bid for the entire load, or the Commission does not approve the retail rate levels resulting from this RFP before 11:59 p.m. EPT on March 24, 2006, then Duquesne will not offer FPS to Large C&I Customers during the Supply Period.”

2.
Market Share Data

Positions of the Parties



In its comments, Strategic requests that Duquesne should be required to provide the number of EGSs serving customers and their relative market shares as of December 31, 2006, to demonstrate that effective retail competition exists to support Duquesne’s proposed contingency plan not to offer FPS under specified conditions.



DII, in its reply comments, disagrees that the existence of multiple EGSs in the Duquesne territory is the sole or even primary factor that should be assessed in determining whether the market is competitive.  DII believes that many factors should be evaluated in the process of determining whether the market is responsive to customer needs. 



Duquesne, in its reply comments, notes that it was requested by, and did indeed notify Strategic’s counsel of the number of EGSs marketing to Duquesne’s Large C & I Customers.  Duquesne states that there are eight (8) EGSs doing so at the present time.  However, Duquesne opines that the relative market share of the eight (8) EGSs is confidential information, is not subject to public disclosure, and is not relevant to the compliance filing.  Duquesne requests that the Commission reject Strategic’s requirement that Duquesne provide the number of EGSs serving customers and their relative market share.
Conclusion



We note that EGS market share data can be derived from the reports each EGS is required to submit to the Commission each quarter, which contains kWh information by service territory.  Pursuant to 52 PA Code § 54.39(d), EGS annual and quarterly reports “will be made available for public review upon request to the Commission subject to any rulings on confidentiality made by the Commission.”  Therefore, we believe that EGS market share data could be subject to confidential treatment.  Although the Commission has issued a general ruling that the total amount of gross receipts that licensed EGSs are required to report pursuant to 52 Pa. Code §54.39(b)(2) is considered proprietary and shall not be released to the public
, we believe that a Commission ruling on confidentiality would probably be made necessary by one or more of the parties prior to release of the EGS market share information requested by Strategic.
However, the issue of confidentiality is moot, since we agree with Duquesne that relative market share is not relevant to this compliance filing.  Therefore, we decline to direct that Duquesne provide the relative market share information requested by Strategic. 

3.
Educate Customers

Positions of the Parties

Strategic, in its comments, expresses a concern with Duquesne’s plan to provide information to eligible large customers about their electric supply choices.  Strategic states that since Duquesne claims that the overall process it intends to use this time is nearly identical to the process for the first procurement for FPS supply, Strategic is concerned that Duquesne may use the education opportunity as a vehicle to do marketing for its retail EGS affiliate, which Strategic states that Duquesne did in its large customer education meeting for the first FPS supply procurement by informing the large customers present that its retail EGS affiliate would quote them all fixed price offerings.
Strategic requests that the Commission require Duquesne to disclose in detail its plan to “notify and educate” the large customers about their POLR supply choices, that a Commission representative attend any such meetings, and that the meetings be open to any EGS that wants to attend and participate.

Duquesne, in its reply comments, states that Strategic’s allegation that Duquesne has done marketing for its retail EGS affiliate at a previous large customer meeting is not only unwarranted, but unproven, and also is not relevant to this compliance filing.  Duquesne submits that there are other Commission procedures available for Strategic to pursue such allegations.

Duquesne also states that it does not intend to hold large customer meetings for Phase II of the POLR Plan.  Duquesne states that it intends to notify eligible large customers of the significant details and dates by letter for the additional twelve-month plan and therefore believes that Strategic’s concerns are not only unwarranted, but moot.  Therefore, Duquesne requests that the Commission reject Strategic’s attempt to impose additional and unnecessary requirements on Duquesne regarding customer notification and education procedures.

Conclusion

We note that in its First Compliance Filing, Duquesne proposed a schedule that included the requirement that Duquesne notify and educate its Large C & I Customers about its POLR supply options no later than November 1, 2004.  After an apparent lapse of over fourteen months, Strategic is now alleging that Duquesne utilized that process to market its EGS retail affiliate.  We agree with Duquesne that Strategic has other Commission procedures to pursue the matter, which Strategic apparently did not utilize, and that the matter is not relevant to this compliance filing.  Therefore, we decline to direct that Duquesne comply with Strategic’s request.
Summation






We will approve the proposed protocols for conducting the RFP and the proposed language for the company’s retail tariff, as modified in this Order; THEREFORE,



IT IS ORDERED:



1.  That the proposed Compliance and RFP Schedule are approved, to the extent consistent with this Order.


2.  That the RFP Guidelines – To Obtain Supply for Large Commercial and Industrial Customers On Fixed Prices Service, dated January 9, 2006, are approved, to the extent consistent with this Order.



3.  That Duquesne Light Company submits a tariff supplement for its Electric Service Tariff, Electric-PA P.U.C. No 23, no later than 60 days prior to an effective date of June 1, 2006, incorporating the proposed tariff language as approved by this Order.


BY THE COMMISSION,

James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED:  February 9, 2006
ORDER ENTERED:  February 14, 2006
� See Petitions of Exelon Energy; Reliant Energy Retail, Inc.; and Statoil Energy Services, Inc for Protective Order, Order entered July 20, 2000 at Docket No. P-00991752; P-00991753; P-00991755, p. 5.
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