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BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions of Equitable Gas Company (Equitable) filed on September 9, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Robert P. Meehan, issued on August 22, 2005.  Contemporaneously with its Exceptions, Equitable filed a Petition to Reopen Proceedings (Petition) Pursuant to 52 Pa. Code § 5.571.  Teresa Martin (Complainant) did not file Reply Exceptions or an answer to the Petition.
History of Proceeding
In the Complaint, filed December 8, 2004, the Complainant alleged that her gas bill was high, and that she did not have access to her gas meter.  Equitable’s Answer was filed on February 16, 2005, admitting, in part, and denying, in part, the Complainant’s allegations.  A telephonic hearing was held before ALJ Meehan on      May 25, 2005.  At the beginning of the hearing the Parties went off the record to discuss the Complaint; however, they were not able to reach an agreement.  (Tr. at 6 and 7).
The Complainant appeared pro se and testified in support of her Complaint.  Equitable, represented by counsel, presented two witnesses and submitted six exhibits, which were admitted into the record.  
In the Initial Decision, the ALJ made twenty-nine Findings of Fact and reached ten Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. P.U.C., 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa.  P.U.C., 485 A.2d 1217 (Pa. Cmwlth. 1984).


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

In Waldron v Philadelphia Electric Company, 1980 Pa. PUC LEXIS 90; 54 Pa. PUC 98 (1980), the Commission concluded that in over-billing cases a Complainant may establish a prima facie case by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the Complainant establishes a prima facie case, the burden of going forward shifts to the utility.  If the utility rebuts the Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  The Complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward shifts from one party to another, the burden of proof always remains with the Complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  In Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Cmwlth. 2001), the Commonwealth Court modified Waldron by stating that “even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”  Milkie, 768 A. 2d at 1220.  The Court further noted that any circumstantial evidence which meets this standard can establish a prima facie case.  Id.
In this proceeding, the Complainant is disputing the gas bills between November 24, 2003 and April 28, 2004.  It is her uncontroverted testimony that from September 15, 2003 through April 28, 2004, the property at 412 Violet Way, Pittsburgh, PA 15220, was vacant.  Before she vacated the Violet Way property, she disconnected the gas stove and clothes dryer and set the thermostat at 50 degrees.  She kept the gas service connected so the property would remain heated.  The other gas appliances apparently remaining connected were the hot water tank and dishwasher.  Additionally, between April 2002, when she purchased the property, a three-story (including basement) single-standing row house, and September 2003, she added insulation, and had siding and new windows installed on the property.  During the time she resided at the Violet Way property, between December 2001 and September 2003, she was the only person residing there.  (I.D. at 7, 8).
The ALJ found that the Complainant’s testimony was sufficient to establish the first two Waldron criteria.  In this proceeding, there was a decrease in the number of occupants which is not inconsistent with Waldron.  The principle in Waldron is directed at those situations where the number of persons residing in a particular property has increased, as that tends to increase energy consumption.  Further, by reducing the number of occupants of the Violet Way property to zero, the ALJ found that the Complainant has established that her potential for energy usage during the disputed period September 2003 through April 2004 was low.  (I.D. at 8).
The ALJ found after comparing the two, seven-month periods ending March 30, 2003 and 2004 that it was warmer and the premises used less gas in the latter period.  (I.D. at 10).  Equitable’s witness testified that there is a significant correlation between the number of heating degree days and the volume of gas used.  (Tr. 17). 
In the ALJ’s opinion the actual meter reading for service to November 24, 2003, gives an accurate picture of gas usage at the vacant Violet Way property, with the heat left on, and the thermostat set at 50 degrees.  The ALJ is also of the opinion that the record in this case has established that the Complainant has satisfied the burden of proving that Equitable over estimated its bills for gas usage at the Violet Way property between December 2003 and April 2004, because the estimated usage is inconsistent with a vacant property.

The ALJ then concluded that the actual meter reading of November 24, 2003, should be used as a proxy in estimating the amount by which Equitable over estimated gas usage at the Violet Way property for the billings of December 30, 2003, through April 28, 2004.  (I.D. at 22).  Additionally, the ALJ opined that each of these monthly estimates of gas usage should be reduced by 80%.  The actual usage from the meter readings of November 23, 2002 and November 24, 2003, were 16.1 Mcf and 3.2 Mcf respectively, representing an 80% decrease.  Further, according to the ALJ, Equitable should recalculate the estimated bills for each of these five billing periods to reflect the reduced estimated usage at the rates then in effect for each of these billing periods, and shall issue a revised final bill.  The amount of this new final estimated bill shall be reduced by any payments on the Complainant’s account received by Equitable after the BCS determination of September 15, 2004, at BCS Case No. 1596874.  (I.D. at 11).


Equitable excepts to the ALJ’s Conclusions of Law numbers two through ten.  In the ALJ’s Conclusions of Law numbers three and four, he states that the Complainant has satisfied the burden of proving that Equitable over-estimated her usage for the five months ending April 2004, and, therefore, Equitable should be required to recalculate its estimated final billing by using the actual meter reading of November 24, 2003 as a proxy for each of the five months ending April 2004. 

In its Exceptions, Equitable asserts that it followed its tariff Section 6.6 regarding the development of a final estimated bill and neither the Complainant nor the ALJ presented or discussed any evidence to the contrary.  In support of its claim that the estimated billings are accurate, Equitable states that a review of Exhibit EQ-1 demonstrates that the actual reading on November 24, 2003, confirms the prior two months’ estimated bills.  Equitable also states that despite this evidence the ALJ recommended using one actual reading, that of November 24, 2003, to estimate the subsequent five months’ gas usage.  (Exc. at 3 and 4).
Equitable avers that the November 24, 2003 actual metered usage of 3.2 Mcf confirms the estimated readings for September 25th and October 24th, 2003, even with the property being vacant from September 15, 2003 through April 28, 2004.

Equitable’s Exhibit EQ-3 presents a calculation of the heating factors for a portion of the period the Violet Way property was vacant, and a portion of the tenant-occupied period.  While the former period can be verified with data presented in Equitable’s Exhibit EQ-1, the latter cannot be verified within the record of this proceeding.  The ALJ gave no weight to Equitable’s Ex. EQ-3, as it pertains to a period of time after the Complainant vacated the Violet Way property, and it mixes her usage history with that of a different ratepayer and customer of Equitable.  Differences involving the number of persons occupying the property, as well as differences in energy consumption, negate the use of a subsequent customer’s consumption to establish the accuracy of bills rendered to a previous customer, such as the Complainant.  (I.D. at 9).

When the metered usage (Mcf) is compared to heating degree days (HDD), the usage per HDD for the September, October and November 2003 readings are .07742, .02479 and .00691 Mcf per HDD, respectively.  See Equitable Exhibit EQ-1.  Based upon that analysis, and the ALJ’s reasoning presented above, we find that the November 24, 2003 actual reading is not representative of, nor does it confirm, the two prior months’ estimated readings, as asserted by Equitable.  Additionally, when the usage per HDD analysis is done for the entire period in question, with the exception of the November 24, 2003 ratio of .00691, the average of the other month’s ratios is .02364.  This average exceeds the November 24, 2003 ratio by approximately 240%.

Based upon the above discussion, we agree with the ALJ’s third Conclusion of Law that the Complainant has satisfied her burden of proof of proving that Equitable over-estimated her gas usage for the months of December 2003 through April 2004.  Additionally, we agree with the ALJ’s fourth Conclusion of Law which states that Equitable should be required to recalculate the Complainant’s estimated final bill using the actual meter reading of November 24, 2003, as a proxy for the estimated bills of December 2003, and January through April of 2004.  Accordingly, we shall deny Equitable’s first two exceptions. 
In Equitable’s next four exceptions it opines that a civil penalty of $1,000.00 should not be assessed for its failure to provide the Complainant with an actual final meter reading or reasonable alternative measures to obtain access to the meter for her Violet Way property, and that the Complainant has not satisfied her burden of proving that Equitable has failed to provide her with adequate and reasonable service regarding the absence of an actual final meter reading.  (Exc. pp. 5 – 11).

In these Exceptions, Equitable states that the Complainant never complained, in the Complaint, that the final bill should not have been estimated.  Therefore, it is improper, and the Commission is without authority to adjudicate this issue.  (Exc. at 6).  Equitable avers that it properly estimated the Complainant’s final bill and removed her account from billing as provided for in its tariff.
  
In the Initial Decision, the ALJ notes that the meter for the subject property is located off the premises and that actual meter readings were made, with few exceptions, from January 2002, when service was initiated, through November 23, 2003, two months after the Complainant moved out of the property.
  The ALJ also stated that no explanation was made in this record as to how Equitable’s ability to obtain access to the meter ceased after November 2003.  The ALJ also found that under the facts of this case, the issuance of an estimated bill precluded Equitable from determining whether there was any liability on the part of the Complainant for previously unbilled utility service as provided for at 52 Pa. Code § 56.14.  It is also the opinion of the ALJ that Equitable failed to undertake reasonable alternative measures to obtain an actual final meter reading as required by 52 Pa. Code § 56.12(4)(i), by not contacting the owner of the property wherein the meter was located.  (I.D. at 13 and 17).
In this instance, we agree with Equitable and shall grant its Exceptions regarding Conclusions of Law Nos. 5 – 8.  Equitable’s tariff permits a final bill to be estimated, as stated in the last sentence of Section 6.6: “The Company reserves the right to estimate any customer’s final meter reading in instances where access to the meter is not provided within a reasonable time.”  Our review of the record reveals that in an effort to obtain an actual final reading a serviceman from Equitable knocked on each apartment door in the building.  This turned out to be unsuccessful in that none of the tenants were available to provide the serviceman with access to the basement of the building wherein the meters were located.  (Tr. 29).  Accordingly, we do not agree with the ALJ that Equitable did not provide adequate and reasonable service by not obtaining an actual 
meter reading, or by not using reasonable alternative measures to obtain access to the building which housed the Complainant’s meter, we also do not agree with the imposition of a civil penalty regarding this issue.  Therefore, we shall reverse the ALJ’s finding on this issue.
Finally, Equitable excepts to the ALJ’s Conclusions of Law Nos. 9 and 10.  The ALJ found that Equitable should be required, at its cost and expense, to install the necessary service lines, curb box or stop, and meter between its gas main on Violet Way and the Complainant’s Violet Way property, and in such a manner as to minimize the costs to the Complainant associated with any necessary alteration of the house piping in the Violet Way property to connect to the new meter to be installed by Equitable.  After the installation of all facilities to provide the Violet Way property with metered gas service directly from Equitable’s gas main on Violet Way and the connection of the Violet Way property thereto, Equitable should be required to remove the gas meter currently serving the Violet Way property from the premises at 412 South Main Street, and to cap or disconnect the service line to that existing meter.  (I.D. at 23).

Equitable’s tariff identifies the Complainant’s obligation regarding recommendation to relocate the meter at Section 1.4 of its Rules and Regulations as follows:

Service Pipes and Fittings: The customer shall, at the customer’s own expense, furnish and install all service pipes, fixtures, fittings, valves and appliances, and all materials necessary for meter installations, as required by the Company, between the Company's curb box and the point of consumption of the gas except as otherwise provided in Rule 1; maintain all of the same in good condition and repair, and renew the same when necessary, furnishing such materials, labor and supervision as may be necessary to transport and burn the gas with safety, and shall be liable for any failure to do so.

In its Exceptions, Equitable states that in the past, it has offered to relocate the meter serving the Complainant’s property on Violet Way.  However, the Complainant declined to incur the expense of the project as outlined above in Section 1.4.  We agree with Equitable that it would be unreasonable to have the utility install service lines which may never be utilized.  Accordingly, we shall reverse the ALJ on this issue and grant Equitable’s final Exception.


Based upon our review of the record and Equitable’s Exceptions we shall grant, in part, and, deny, in part, the Exceptions and modify the ALJ’s Initial Decision accordingly. 
Conclusion


We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as Equitable’s Exceptions and, premised upon our review of the record evidence, we conclude that, as described above, Equitable’s Exceptions are meritorious, and, as a result, they will be granted, in part, and, denied, in part.  Accordingly, we shall modify the ALJ’s Initial Decision in accordance with this Opinion and Order; THEREFORE,
IT IS ORDERED:


1.
That the Exceptions of Equitable Gas Company to the Initial Decision of Administrative Law Judge Robert P. Meehan, issued on August 22, 2005, are granted, in part, and, denied, in part, consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Robert P. Meehan is modification, consistent with this Opinion and Order. 

3.
That this Complaint proceeding is terminated and that the record thereof is marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 16, 2006
ORDER ENTERED:  March 22, 2006
� 	There are six meter readings starting with an actual reading on       November 24, 2003 and concluding with five estimated readings at April 28, 2004.  The actual reading was for 3.2 Mcf and 31 HDD or .00691 Mcf per HDD.  The average of the five estimated months’ usage is 20.64 Mcf, when divided by the average HDD of 873 yields a ratio of .02364.


�  	See Equitable Gas Company Tariff, Gas-PA. P.U.C. No. 22; Original Page No. 18 and 19; Section 6.6 Final Bill.


� 	Equitable’s Exhibit EQ-1 establishes that starting with an actual January meter reading, every other month’s reading was estimated unless on a month designated to have an actual meter reading, the meter was not accessible.  March 30, 2002 and September 25, 2003 were scheduled to be actual readings; however, an “Est.-Not At Home” reading was used.  
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