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OPINION AND ORDER 


Before the Commission for consideration are Exceptions filed to the March 14, 2005, Initial Decision of Administrative Law Judge (ALJ) Louis G. Cocheres by T-NETIX, Inc. and T-NETIX Telecommunications, Inc. (collectively T-NETIX) on April 4, 2005.  The Initial Decision (I.D.) sustained, in part, a Formal Complaint (Complaint) brought by Sherman Coleman, AJ-2324 (Complainant hereafter).  No Replies to the Exceptions of T-NETIX have been received.
Procedural History


On January 13, 2003, Complainant filed his Complaint alleging, inter alia, that T-NETIX was overcharging him for every prepaid call by advertising one rate and charging a higher rate when the call was placed.  As a remedy, Complainant requested a refund of the alleged overcharges.  (I.D. at 1).  The Formal Complaint and Notice To Respondent To Answer Or Satisfy was sent to T-NETIX by Commission Secretarial Letter dated January 17, 2003.



The Complainant filed an Amended Complaint on February 12, 2003, alleging that: (1) T-NETIX continued to charge more than its advertised rates; (2) the overcharges had increased; (3) the prepaid service was unreasonably high; (4) T-NETIX was required to charge its tarriffed rates; and (5) T-NETIX overcharges were fraudulent.  For relief, the Complainant requested that: (1) T-NETIX comply with the Public Utility Code, 66 Pa. C.S. §§ 101-3316; (2) T-NETIX charge its tariffed rates as set forth in its advertising; (3) T-NETIX provide notice of any increases in rates  prior to the rate increase implementation; (4) T-NETIX refund all overcharges; and (5) T-NETIX charge only its advertised rates.  (I.D. at 2).
  A copy of the Amended Complaint was served on T-NETIX by Commission Secretarial Letter dated February 20, 2003.  Id.



On April 9, 2003, T-NETIX filed an Answer.  The Answer alleged that: (1) T-NETIX provided only inmate telephone service to correctional institutions throughout the United States; (2) T-NETIX was a certificated interexchange carrier (IXC) in Pennsylvania; (3) T-NETIX contracted with Verizon Pennsylvania Inc. (Verizon) to provide inmate telephone service to SCI [State Correctional Institute]-Somerset, including a “Prepaid Institutional Calling Service,” which allowed an inmate to make direct dialed calls using a debit account; (4) T-NETIX charged according to its tariffed rates; (5) T-NETIX had not overcharged Complainant for prepaid calls; (6) T-NETIX rates were within the range permitted by its tariff; (7) the Complainant received the proper notice of the rates; (8) the Complainant received oral notice of the rates at the start of each telephone call which notice complied with federal regulations; and (9) the advertisements were confusing and T-NETIX requested the removal of the same.  (I.D. at 2).


A telephonic hearing was held on August 20, 2003.  The Complainant appeared pro se and testified on his own behalf.  The Complainant produced one exhibit which was admitted.  (I.D. at  ).  T-NETIX appeared by counsel (admitted Pro Hac Vice).  T-NETIX presented no witnesses.  It sponsored one exhibit which was admitted.  The transcript consists of 33 pages.  No briefs were filed.  The record was closed on September 10, 2003.  (I.D. at 2)

Background


This Formal Complaint is one of several filed by persons incarcerated in Pennsylvania state correctional institutions involving the applicable rates, terms, and conditions of telephone service.  Because of incarceration, the Complainant is subject to Department of Corrections (DOC) regulations and internal prison operations policies relative to access to telephone utility services.  (See Sandra L. Feigley, et al. v. Pa. PUC, 794 A.2d 428 (Pa. Cmwlth. 2002); also George Feigley v. T-NETIX,et al., Docket No. C‑20029138 (Opinion and Order entered December 4, 2003)).



As noted by ALJ Cocheres, most of these recent cases contain identical issues to those addressed in the instant Formal Complaint and are only distinguished based on the differences in the evidentiary record.  (See I.D. at 6).  We further note that T-NETIX, who is the Respondent in virtually all of the proceedings, did not produce a witness at the hearing in Coleman v. T-NETIX, et al.
  T-NETIX was able to produce a witness in several hearings thereafter.  (See T-NETIX Exceptions at 3, n. 7).



ALJ Cocheres made 17 Findings of Fact and reached 14 Conclusions of Law.  We, hereby, adopt said Findings of Fact and Conclusions of Law unless expressly rejected or modified by necessary implication from our disposition of the Exceptions of T-NETIX.  Substantial attribution to the ALJ’s Findings of Fact is noted in our recitation of the Background.



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


The Complainant, at the time of filing his Complaint, was an inmate incarcerated at SCI at Somerset.  The Complainant was transferred from SCI-Somerset to SCI-Pittsburgh on June 3, 2003.  By letter dated July 11, 2003, the Complainant notified presiding ALJ Cocheres that he had been transferred from SCI Somerset to SCI Pittsburgh.  It is unclear whether a copy of the letter was sent to counsel for T-NETIX.  (See Finding of Fact # 12, infra, Tr. 17-18; Finding of Fact # 15; Tr. 12).


While the Complainant was an inmate at SCI Somerset, he purchased prepaid phone minutes at the prison commissary.  (Finding of Fact # 2; Tr. 5-6).  After making the purchase, the Complainant would use his institutional Personal Identification Number (PIN) to access the automated telephone system.  The system would then give him the choice of making a collect call or a prepaid call.  He selected prepaid call.  A recording would inform him that the charge to call Pittsburgh was $2.47 for the first minute and 22¢ for each additional minute.  After being so informed, the Complainant had the opportunity to terminate the call at this point or to continue.  (Finding of Fact # 3; Tr. 6‑7).



Admitted into the record as Coleman Exhibit A, was a copy of the price list for prepaid calls which was used to advertise the service.  (Tr. 7-8).  The pertinent section of the price list is listed below:
COST OF THE CALL
A discounted rate will apply to long distance prepaid calls.  Rates are as follows:

. . .
Prepaid Rates. *
 . . .

Extended Local Area  
$1.45 + per minute charges** + applicable taxes

**

	Usage
	Peak
	Off-Peak

	Mileage Band:
	First Min
	Addl Min
	First Min
	Addl Min

	1-16
	$ 0.130
	$ 0.130
	$ 0.065
	$ 0.065

	17-354
	$ 0.160
	$ 0.160
	$ 0.080
	$ 0.080


In Pennsylvania (long distance)
$2.25 + $0.22/minute + applicable taxes
(Coleman Exh. A).


The Complainant objected to the price in the recorded message (which was the amount charged to his account) because it was higher than what he expected based on the price list in Exhibit A.  The Complainant interpreted the price list to mean that “Extended Local Area” calls would cost $1.45 for the connection fee plus 8¢ per minute for off-peak calls.  As a result, the Complainant expected to be charged $2.72 for a fifteen minute call and not $5.72 which was the rate debited to his prison account.  (Finding of Fact # 5; Tr. 5, 7-9; Exh. A).



The Complainant agreed that the rate which was actually charged to him was the “In Pennsylvania (long distance)” rate on the price list which was $2.25 for the connection fee and 22¢ for each minute.  (Finding of Fact # 6; Tr.8-10; Exh. A).  However, the Complainant believed that the “Extended Local Area” rate should apply because the price list specifically showed that there was a Mileage Band for the Extended Local Area rate which applied to calls from 17-354 miles from the prison.  The Complainant’s calls went from Somerset to Pittsburgh, an approximate distance of 70 miles.  According to the price list, the Complainant calculated that the price should be $1.45 for the connection fee plus an off-peak 8¢ per minute charge.  (Finding of Fact # 7; Tr. 5, 10, 15-16).



The Complainant also objected to the fact that the price per call went up to $2.49 for the first minute and 24¢ for each minute thereafter without notice or warning for the same prepaid calls.  (Finding of Fact # 8; Tr. 11).



At the time of hearing, the Complainant was using a prepaid account to make his telephone calls.  (Finding of Fact # 9; Tr. 11-12).



By letter dated June 26, 2003, T-NETIX attempted to inform the Complainant that his prison account was credited in the amount of $3.28 on April 29, 2003.  The Complainant’s copy of the letter was sent to SCI-Somerset after the Complainant was moved to SCI-Pittsburgh and did not arrive in Pittsburgh at all.  (Finding of Fact # 10).  On August 15, 2003, the Complainant received a copy of the June 26, 2003 letter as an attachment to a letter dated August 12, 2003, from counsel for T-NETIX to the presiding ALJ.  (Finding of Fact #10; Tr. 12-14, 18-19).  However, the Complainant denied receiving the credit.  (Fact # 11; Tr. 14).



As noted, on August 20, 2003, a telephonic hearing was held.  The Complainant appeared, pro se and sponsored one exhibit which was admitted into the record.  (I.D. at 2).  T-NETIX appeared through counsel admitted Pro Hac Vice and presented no witnesses and sponsored one exhibit.  (I.D. at 2).  The transcript consists of 33 pages.  No briefs were filed.  The record closed September 10, 2003.
Discussion


A.
ALJ Recommendation


On consideration of the positions of the Parties and the record in this proceeding, ALJ Cocheres determined that the crux of this Complaint case is to determine what the applicable rate for service should be under the circumstances where the utility’s tariff and pertinent price list created an ambiguity.  More specifically, it is necessary to determine whether the “In Pennsylvania (long distance) rates” or the “Extended Local Area Rates” should apply to the calls that were made by Complainant.  In his Initial Decision, ALJ Cocheres concluded that the Complainant met his burden of proof on the question of which rate should apply to the applicable calls (i.e., the “Extended Local Area” Rates should apply rather than the “In Pennsylvania (long distance) as argued by T-NETIX).  (I.D. at 6, 9).


ALJ Cocheres concluded that the T-NETIX tariff for prepaid calls established that said calls were provided at a ten percent discount off the standard collect rates and charges.  (I.D. at 6 referring to T-NETIX Telecommunications Services, Inc. Supplement No. 2, Telephone-Pa. P.U.C. No. 2, Second revised Sheet 29).  However, he found that the language in the tariff was not helpful.  Two categories of collect-only calls were set forth in the tariff, “Automated Collect-Only IntraLATA Long Distance Service” and “Automated Collect-Only Local Service.”  For each of these services, i.e., intraLATA long distance, and local service, a range of rates were listed:
The tariff listed “Automated Collect-Only IntraLATA Long Distance Service.”  The per minute charge was the range of a minimum of $0.10 to a maximum of the Highest Interexchange Transporter Daytime Rate (HITDR).  The service charge was the range of a minimum of $1.00 to a maximum of the Highest Interexchange Transporter Charge (HITC).  In other words, the tariff only told us the possible minimum charge.  There was no discernable maximum listed.  T-Netix Telecommunications Services, Inc. Supplement No. 2, Telephone-Pa. P.U.C. No. 2, Original Sheet 27.
The tariff for “Automated Collect-Only Local Service” was no better.  The per minute weekday charge was the range of a minimum of $0.05 to a maximum of the HITDR.  The per minute night and weekday [sic] charge was the range of a minimum of $0.02 to a maximum of the HITDR.  The service charge was the range of a minimum of $1.00 to a maximum of the HITC.  In other words, the tariff again only tells us the possible minimum charge.  There was no discernable maximum listed.  T-Netix Telecommunications Services, Inc. Supplement No. 2, Telephone-Pa. P.U.C. No. 2, Original Sheet 28.
(I.D. at 6).



Based on the foregoing, ALJ Cocheres concluded that “so long as the rates charged exceeded the minimum amount listed in the tariff, the rate is legal with two exceptions.”  (I.D. at 7).  The exceptions were that the per minute rate should not exceed the HITDR, and the service charge should not exceed the HITC.  (Id.)  The ALJ also opined that the HITDR and the HITC were not expressly defined in the tariff.



The center of the dispute between the Complainant and T-NETIX centered on the price list and terminology related to the price list for calls deemed “Extended Local Area” and calls deemed “In Pennsylvania (long distance).”  (I.D. at 7).  We reprint Finding of Fact No. 17, below:


17.
The T-NETIX price list at issue in this case stated, in part, as follows:

COST OF THE CALL
. . .
Prepaid Rates. *
 . . .

Extended Local Area  
$1.45 + per minute charges** + applicable taxes

**

	Usage
	Peak
	Off-Peak

	Mileage Band:
	First Min
	Addl Min
	First Min
	Addl Min

	1-16
	$ 0.130
	$ 0.130
	$ 0.065
	$ 0.065

	17-354
	$ 0.160
	$ 0.160
	$ 0.080
	$ 0.080


In Pennsylvania (long distance)
$2.25 + $0.22/minute + applicable taxes
(Coleman Exh. A).



ALJ Cocheres concluded that T-NETIX created an ambiguity in the applicable rate that should be charged to the Complainant for a call which fell within the appropriate mileage band distance on the price list, i.e., Somerset to Pittsburgh, Pennsylvania.  The Complainant took the position that the proper mileage band set forth in the price list entitled him to be charged according to the “Extended Local Area” provisions which were $1.45 for the connection fee and $0.08 per minute.  (I.D. at 7).    T-NETIX took the position that, notwithstanding the distance between Somerset and Pittsburgh may have been 70 miles, the call in question crossed a Local Access and Transport Area (LATA) boundary.  Thus, because the call crossed a LATA boundary, the proper charge was the “In Pennsylvania (long distance)” rates of $2.25 for the connection fee and $0.22 per minute thereafter.  (Id.).



Finding that both the Complainant and T-NETIX were not correct in interpretation the terms of the price list, ALJ Cocheres relied on Section 1303 of the Public Utility Code, 66 Pa. C.S. § 1303, to conclude that the Complainant is entitled to receive the most “advantageous” rate applicable.  Section 1303 states, in pertinent part:

§
1303.
Adherence to tariffs
. . .   Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.    


ALJ Cocheres, therefore, recommended a recomputation of the applicable rate for calls made by the Complainant consistent with the Extended Local Service rate schedule.  Because of the subsequent transfer of the Complainant from SCI-Somerset to SCI-Pittsburgh, the recommended refund would have a defined end date.  (I.D. at 8).  



Finally, ALJ Cocheres rejected the proffered evidence of T-NETIX, the August 11, 2003 Affidavit of Robert Comstock, Vice President of Business Development for T-NETIX, based on hearsay concerns.  (I.D. at 8-9).

B.
Exceptions 



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



T-NETIX filed six Exceptions to the recommendation of ALJ Cocheres.  As a preliminary background to its Exceptions, T-NETIX emphasizes two concerns.  T‑NETIX, after providing background on its services provided to correctional institutions, asserts that at the beginning of each call made using a “prepaid” account,
 an automatic recoding provides the inmate a breakdown of the cost of the call, including the rates for the initial minute and any additional minutes.  Thus, T-NETIX states that it made clear the rate applicable to the calls made from SCI-Somerset, which announcement is consistent with federal regulations in this regard.  (Exc. at 2, 47 C.F.R. § 64.710(a)(1)). 



Second, as a preliminary matter, T-NETIX states that Extended Local Area service and long distance service are two different types of service under Pennsylvania law, thus Section 1303 of the Public Utility Code, which requires that the rate most advantageous to a patron, should not be applicable, and that the rate cards used to notify inmates of the prepaid calling option should not be considered a “tariff” under Pennsylvania law.  (Exc. at 3).


Before we address the specific Exceptions, we note that at the time of this Complaint, all IXCs were required to file tariffs with the Commission.  That requirement subsequently changed on January 1, 2005, when Act 183 of 2004, which revised Chapter 30 of the Code became effective.  (See, 66 Pa. C.S. § 3018(b)(2)).  We shall consider the merits of this proceeding as if tariffs were required.


Finally, we note that we are unclear as to the relationship that Verizon might play in this proceeding.  T-NETIX claims that Verizon, rather than T-NETIX, is responsible for completing calls that fall under “Local” and “Extended Local Area” on the “rate cards” that are posted at each inmate phone.  (Exc. at 8).  However, it is our understanding that T-NETIX has the exclusive contract for all outgoing prison calls.  In addition, T-NETIX explained that Verizon and T-NETIX were jointly responsible for preparing and posting the rate cards by each phone.  As such, it is unclear to us as to whether or not it would have been more beneficial to the record if Verizon would have been joined as an indispensable party to this proceeding.  With that said, we shall now address the Exceptions filed by T-NETIX.


Exception # 1:


T-NETIX first excepts to the ALJ’s Conclusion of Law # 2, which found that the rates published in the T-NETIX price list became the tariffed rates for the calls, absent a showing that the rates exceeded the HIDTR and the HITC.
  (Exc. at 4).



While T-NETIX acknowledges that Section 23.1 of the Commission’s Regulations generically defines a tariff as schedules of rates, regulations, practices or contracts involving at rate, it relies on Section 1302 of the Public Utility Code, 66 Pa. C.S. § 1302, and the cases of Bell v. Pa. PUC, 417 A.2d 827 (Pa. Commw. Ct. 1980), and Pa. Elec. Co. v. Pa. PUC, 663 A.2d 281 (Pa. 1985), for the proposition that the only legally binding tariff is the one last published with the Commission in accordance with the requirement of the  Pennsylvania statutes and the Commission’s rules and regulations, and that a public utility may not charge any rate for services other than that lawfully tariffed.  (Exc. at 4).  Thus, T-NETIX emphasizes that the only tariffs recognized under Pennsylvania law are those duly filed with the Commission.  (Exc. at 5).  Having said this, T-NETIX concludes this exception by stating that the rate cards posted at SCI-Somerset were never filed with the Commission and, therefore, do not meet the requirements for lawful tariffs filed with the Commission and may not be treated as such.  (Exc. at 5-6).



Disposition


We shall grant this Exception consistent with this discussion.  Upon our review of the record, we are of the opinion that the language in the rate schedule created an expectation on the part of the Complainant as to what the calls should cost.
  However reasonable this may be, we agree with T-NETIX that the rate cards posted by the phones at SCI-Somerset do not meet the requirements for lawful tariffs.  However, at the same time, T-NETIX’s tariffs provide for a range of rates encompassing both the applicable pricing interpretation advanced by the Complainant as well as that proposed by T‑NETIX.  As such, there is an implication that the posted rate schedule reflects tariffed rates as long as they are within the range of the approved tariff.


Exception # 2:


Next, T-NETIX excepts to the ALJ’s Conclusion of Law # 3 which states: “[t]he HTDR and the HITC are not defined in the tariff nor is there a reference to where these indices can be found.



First, T-NETIX submits that the explanation of the terms HITDR and HITC are clearly put forth on the same tariff page where the abbreviations are found and the understanding of the abbreviations are clearly provided in conjunction with their use in the tariff.  (Exc. at 6).



Second, T-NETIX states that it is compliant with 52 Pa. Code § 53.25, which requires the definition of technical terms to be set forth if the meanings are not common knowledge.  (Exc. at 6).



Disposition


Upon our review of T-NETIX’s tariff, we agree with T-NETIX that it tariff adequately contains a definition of the two terms.  Specifically, Original Sheet 5 of T‑NETIX’s Tariff No. 2 contains the explanations for HITDR and HITC as follows:



HITDR
Highest Interexchange Transporter Daytime rate



HITC

Highest Interexchange Transporter Charge or Surcharge

Although these definitions are by no means considered detailed definitions, we believe they sufficiently reflect their purpose.  The same definitions for these two abbreviations are commonly used by other interexchange resellers in their tariffs to establish a zone of reasonableness for rates while accommodating the rate flexibility this Commission granted to IXC resellers when we decided to regulate resellers in the early 1990’s.  As such, we shall grant T-NETIX’s Exception on this issue, and modify the ALJ’s Initial Decision accordingly.


Exception # 3:


In Exception # 3, T-NETIX objects to the ALJ’s Conclusion of Law # 4, which states: “Section 1303 of the Public Utility Code specifies that, if a utility has more than one rate applicable to a service, the customer is entitled to receive the lower of the two rates.  66 Pa. C.S. §1303.  Applying the statute to the facts results in Mr. Coleman being entitled to the Extended Local Area rate.”
  


T-NETIX argues that the ALJ erroneously applied Section 1303 in this case because there was not more than one tariff rate applicable to the service at issue.  (Exc. at 7).  Rather, T-NETIX argues strenuously that “Extended Local Area” service and intrastate long distance service are not interchangeable and are two completely different services provided by two different carriers under different tariffs.  Id.  T-NETIX avers that “Extended Local Area” service is a local service offering as defined in 52 Pa. Code § 63.71 and “In Pennsylvania Long Distance” service applies to calls between telephone exchanges that are not in the same local calling area and, consequently, applies as an IXC service under the Commission’s regulations.  Id.


T-NETIX explains that whether a call is an “Extended Local Area” call depends on the definitions and terms contained in Verizon’s tariff.
  T-NETIX also asserts that “Extended Local Area” calls do not include calls that traverse a LATA.  (Exc. at 7-8).
  T‑NETIX further explains that it is authorized by the Commission to provide resold IXC services only and is not permitted to sell, provide, or bill for local calls, including Extended Local Area calls.  Verizon Select Services is the carrier of record for all Local and Extended Local Area services at SCI-Somerset and has tariffs on file with the Commission that provide the relevant rates, terms, and conditions for such. 



In conclusion, T-NETIX makes five points: (1) the two services at issue are not the same and must not be treated as such for purposes of Section 1303, (2) the rates included on the rate cards did not create an ambiguity as there are clearly separate and discernable entries for Extended Local Area and In Pennsylvania Long Distance service; also the mileage bands are clearly located under the line item for Local Extended Area service only if the call so qualifies, (3) any confusion as to the proper rate for calls from SCI-Somerset to Pittsburgh was clarified by the rate announcement at the beginning of the call, (4) to the extent the Complainant believed there was a conflicting rate, Section 1303 required notification of the condition, prior to the application of the more advantageous rate and, in this case, Complainant never notified T-NETIX of the alleged ambiguity, and (5) T-NETIX’s tariff applies only to IXC services and would not include a definition for Extended Local Area Service.



Disposition


We disagree with T-NETIX’s averment that “Extended Local Area” service is a local service offering as defined in 52 Pa. Code § 63.71.  In its Exceptions on p. 7, it appears that T-NETIX is referring to the Commission’s definition for Extended Area Service (EAS) in 52 Pa. Code §63.71.  That section defines EAS as “[t]he expansion of a local calling area to include additional exchanges.”  We take administrative notice that T‑NETIX inappropriately associates this definition of EAS with the definition for the disputed “Extended Local Area” service in this Complaint proceeding.  The two definitions are not interchangeable because it is clear that the rate structure, which is listed on the Complainant’s Exhibit A for “Extended Local Area” service, is different and inconsistent with the rate structure commonly associated with EAS, which is a local service offering.  The associated rate structure for EAS, based on the definitions in Section 63.71, involves only flat, monthly rates that apply to calls made between all of the exchanges located in a local calling area.  A local calling area is further defined as “[t]he area, consisting of one or multiple telephone exchanges, between which calls may be completed without having interexchange toll rates applied.  The rate structure associated with “Extended Local Area” service in the Complainant’s Exhibit A contains a toll rate structure typical of an IXC which often bases its rates, in part, on the length, distance and time of day that the call is made.  Furthermore, EAS calls may traverse a LATA boundary while T-NETIX asserts that “Extended Local Area” calls do not traverse a LATA.  (See T-NETIX Exc. at 7-8).  



In light of the above, T-NETIX has not proven that “Extended Local Area” service is a local service offering which it is not certificated to provide.  In fact, this service looks more like a toll service than it does a local service since the rates are distance and time of day sensitive.  Furthermore, nothing is included in T-NETIX’s tariff that defines either “Extended Local Area” or “In Pennsylvania (long distance).”  As such, we conclude that the general tariff language which applies to the calls at issue in this Complaint as well as the rates listed on the posted rate card in the Complainant’s Exhibit A, are ambiguous and susceptible to more than one meaning and interpretation.  Therefore, we shall deny T-NETIX’s Exception and adopt the ALJ’s recommendation that the Complainant is entitled to receive the lower of the two rates.


Exception # 4:


For reasons argued in its Exceptions 1 and 3, T-NETIX also objects to Conclusion of Law # 7 which directed a refund of $2.90, plus the difference in taxes and interest.  (Exc. at 10).



Disposition 


Consistent with our disposition of Exceptions # 1 and # 3, we find that the Complainant is entitled to a refund under the facts of this proceeding.


Exception # 5:


This objection is raised to ALJ Cocheres’ Conclusion of Law # 10 in which the ALJ stated that “[t]he Comstock affidavit and the June 26, 2003 letter demonstrate a general admission that T-NETIX was liable for a refund to Mr. Coleman.”
  Specifically, T-NETIX objects that the Comstock Affidavit, which was the company’s correction of an inadvertent billing error, was extrapolated to indicate a general admission on its part.  (Exc. at 10).  The credit was issued because T-NETIX realized that there was a short-lived error in its billing system that resulted in an unintended rate increase.  Id.  This refund, explains T-NETIX, was unrelated to the issues involving the Complainant’s claims.  (Exc. at 11).



Disposition 


On consideration of the Exception #5, it shall be granted.  We do not find the good faith correction of a billing error to be relevant to the particular issues involved in this complaint.



Exception # 6:


Here, T-NETIX lodges an objection to Conclusion of Law #14 which concerned the implications of its failure to produce any evidence intending to rebut the Complainant’s case.  (Exc. at 11).  While T-NETIX acknowledges its failure to produce of witness at hearing, T-NETIX maintains that it acted in accordance with all applicable laws by providing its rates in a tariff published and publicly available at the Commission and by providing an oral announcement of the applicable rates before each and every call placed by Complainant.  Id.



Disposition 


We find T-NETIX’s reliance on the oral announcement of the charge for the call to be exaggerated.  At page 11 of its Exceptions, T-NETIX suggests that, upon hearing the price for the call announced, the inmate may hang up the phone and secure other means of communication by, for example, using collect call services.  However, there may be reasons why the inmate may not want to dial collect, and no other alternative choices, other than prepaid and collects calls, are available to the inmate for making outbound calls.  As such, we shall deny T-NETIX’s Exception on this issue.
Conclusion


Based on the foregoing, we shall modify the Initial Decision of ALJ Cocheres, consistent with the discussion contained in this Opinion and Order; THEREFORE, 


IT IS ORDERED: 


1.
That the Exceptions of T-NETIX, Inc., and T-NETIX Telecommunications, Inc., filed to the March 14, 2005, Initial Decision of Administrative Law Judge Louis G. Cocheres, are granted and denied, consistent with the discussion contained in this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Louis G. Cocheres is modified consistent with this Opinion and Order.


3.
That the Formal Complaint of Sherman Coleman, AJ-2324 v. T-NETIX, Inc. and T-NETIX Telecommunications, Inc., Docketed at No. C-20039232, is sustained to the extent consistent with this Opinion and Order.



4.
That T-Netix, Inc. and T-Netix Telecommunications, Inc., shall refund to Sherman Coleman, AJ-2324, $2.90 plus the tax differential per call plus interest at the legal rate from the date of each excessive payment for each prepaid call made by Mr. Sherman  from SCI Somerset to Pittsburgh for the period ending June 3, 2003.



5.
That T-Netix, Inc. and T-Netix Telecommunications, Inc., and Sherman Coleman, AJ-2324, shall cooperate and agree on the number of calls involved in Paragraph 2 above as they reconstruct the list of calls from prison information and their own records.



6.
That T-Netix, Inc. and T-Netix Telecommunications, Inc., shall refund to Sherman Coleman, AJ-2324, the full amount identified in Paragraphs 2 and 3 above by crediting Mr. Coleman’s prison commissary account (if his incarceration continues) or in-hand (if he is no longer incarcerated) with written notice to Mr. Coleman and to the Secretary of the Commission within thirty (30) days of receipt of the Commission’s final order.



7.
After the refund is credited, T-Netix, Inc. and T-Netix Telecommunications, Inc., shall file a Certificate of Satisfaction with the Secretary of the Commission, detailing how the refund was calculated and giving clear notice to Mr. Coleman of what to do in the event he disagrees with the representations in the Certificate.  Upon the receipt of the Certificate and the expiration of the Certificate response time without objection from Mr. Coleman, the Secretary shall close the case.



8.
That a copy of this Opinion and Order be served on the Parties to this proceeding and the Pennsylvania Department of Corrections.



9.
That this proceeding shall be marked closed.








BY THE COMMISSION








James J. McNulty, 








Secretary 

(SEAL)

ORDER ADOPTED:  January 27, 2006
ORDER ENTERED:  February 16, 2006
	�	Included with the Amended Complaint were a memo to Ms. Miller (SCI-Somerset T-NETIX Site Administrator) complaining about the disparity between advertised rates and actual rates and a copy of a sheet of the advertised rates.


	�	As noted, infra, T-NETIX stopped providing IXC, in-state, toll service to the Pennsylvania prison systems in August 2003.


	�	In late 2002, T-NETIX expanded its service offerings to provide inmates the option of making direct-dialed phone calls using a prepaid account, which is less expensive for inmates than collect-only services.  (Exc. at 2).   


	�	See I.D. at 11, Conclusion of Law No. 2.


	�	T-NETIX, variously refers to the cost schedule as “rate cards.”  It further complains that the rates contained in the posted rate card advertisements were neither published nor posted by it.  Rather, the cards were created and distributed by Verizon.  (Exc. at 6, n. 17).  This statement contradicts Ms. Edmund’s statement during the hearing that “[t]he rate cards that were posted near the phones were really, again, an effort by the Company to notify the inmates of a new calling service option.”  (Tr. at 23).  It also contradicts her statement when she explained that “T-NETIX and Verizon together . . . posted a rate card near the phone in late fall 2002 informing inmates of a new pre-paid service. . . .”





	�	See I.D. at 11, Conclusion of Law No. 3.


	�	See I.D. at 11, Conclusion of Law No. 4.





	�	We note that T-NETIX failed to reference a specific Verizon tariff where this would be defined. 





	�	A LATA Map was attached to T-NETIX’s Exceptions as Exhibit A.  (Exc. at 8, n. 24).


	�	See I.D. at 11, Conclusion of Law No. 10. 
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