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HISTORY OF THE PROCEEDINGS


On April 19, 2005, Linda Franckowiak (Complainant or Ms. Franckowiak) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL or Respondent).  In her Complaint, Ms. Franckowiak alleged  that she was being charged by Respondent for high electric bills which should have been the landlord’s responsibility.  She requested a determination from the Commission that the landlord was responsible for the electric bills.  


PPL filed a timely Answer to the Complaint on July 28, 2005, which acknowledged that it had been contacted by Complainant on March 23, 2004, to investigate the high bills and that the bills could not be justified based upon Complainant’s potential for household usage.  PPL further asserted that, after determining that there was a potential foreign wiring (Act 54)
 issue, it contacted the landlord Dean McCartney on March 29, 2004, to arrange for a foreign wiring inspection but that the landlord had not provided access to the property.  PPL denied that it had been unreasonable in billing Complainant for the usage.


On July 28, 2005, PPL filed a Petition to Join an Indispensable Party (Petition to Join), with a twenty-day Notice to Plead, which was served upon Complainant and Dean McCartney, as the landlord and property owner.  In its Petition to Join, PPL averred that Mr. McCartney must be joined as a party since his rights as to the electric bills at issue would be determined as a result of this proceeding.  It further averred that the granting of the Petition to Join would enhance efforts of PPL to gain access to the property for the foreign wiring investigation.  No answer or response to the Petition to Join was filed by either Ms. Franckowiak or Mr. McCartney.  


By Telephone Hearing Notice dated August 4, 2005, Ms. Franckowiak and PPL were notified that an Initial Telephone Hearing was scheduled in this matter for Thursday, September 8, 2005, at 10:00 a.m.  I was assigned to preside in this matter.


By letter dated August 19, 2005, John F. Gross, Esquire, counsel for PPL, requested that the September 8, 2005, hearing be continued for 60 to 90 days, to allow for a disposition of its Petition to Join and to conduct discovery.


On August 23, 2005, I issued an Interim Order which joined Mr. McCartney as a party to the proceeding
 and which granted a sixty-day continuance.  The continuance was to allow time for service of Ms. Franckowiak’s Complaint upon Mr. McCartney, to allow for the filing of an Answer by Mr. McCartney, and to provide an opportunity for discovery.  The hearing was to be rescheduled for a date subsequent to November 8, 2005.  Dean McCartney was directed to be added to the service list and the case caption.


On August 24, 2005, a Hearing Cancellation/Reschedule Notice was issued which apprised the parties that an Initial Telephone Hearing would be held on Wednesday, November 16, 2005, at 10:00 a.m.  Dean McCartney retained counsel and his attorney, James M. Polyak, Esquire, entered a Notice of Appearance on October 24, 2005, according to Commission records.


On November 3, 2005, I issued a Prehearing Order which provided applicable procedures regarding submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery, and informal discussions between the parties.  It emphasized the Commission’s policy which encouraged settlements.  52 Pa. Code §5.231(a).



By cover letter dated November 9, 2005, PPL submitted copies of three proposed exhibits (PPL Hearing Exhibits 1, 2 and 3) for possible use at the upcoming hearing.  In addition, Respondent Dean McCartney filed an Answer to the Formal Complaint of Linda Franckowiak on November 14, 2005.  Mr. McCartney’s Answer admitted that he and PPL had been contacted by Complainant regarding high electric bills, but denied that he should be held responsible for the bills.


The Initial Telephone Hearing was held as scheduled on Wednesday, November 16, 2005, at 10:00 a.m., with all parties present.  PPL, who was represented by John F. Gross, Esquire, presented the testimony of two Company witnesses (William Grooms and Sandra Allen) and introduced three (3) exhibits (PPL Hearing Exhibits 1 through 3).  Mr. McCartney, who was represented by James M. Polyak, Esquire, testified in his own behalf, and presented no exhibits.  Linda Franckowiak proceeded pro se, testified in her own behalf, and presented no exhibits.


The hearing produced a transcript of 124 pages.  The parties waived the filing of briefs, and the record closed by Interim Order on December 8, 2005, upon receipt of the hearing transcript.  This case is now ready for a decision.
FINDINGS OF FACT


1.
Complainant is Linda Franckowiak (Complainant or Ms. Franckowiak), who was a PPL Electric Utilities Corporation (PPL) residential ratepayer at 110 New Kirk Avenue, Shillington, PA, 19607, from February 1, 2003 to February 1, 2005.  Tr. 12, 15, 17-19.


2.
Respondent is PPL Electric Utilities Corporation (PPL or Respondent), a public utility providing residential electric service in the Commonwealth of Pennsylvania.  PPL Hearing Exhibit (Ex.) 1, 3.



3.
Additional Respondent is Dean McCartney, the owner of a residential building at 110 New Kirk Avenue, Shillington, PA, 19607, and Complainant’s landlord during the time period of February 1, 2003 to February 1, 2005.  Tr. 95. 


4.
The building located at 110 New Kirk Avenue, Shillington, PA, 19607 (110 New Kirk Avenue), owned by Mr. McCartney, contained two residential rental units during the time period that Ms. Franckowiak resided at the premises.  Complainant did not have access to the other rental unit, and did not have control over the wiring.  Tr. 16-19, 30, 67, 90, 112.


5.
Complainant experienced higher than normal electric bills while residing at 110 New Kirk Avenue, and complained to the building owner Mr. McCartney.  Mr. McCartney replaced the stove and hot water heater, but the high bills continued.  Tr. 28-29.



6.
The hot water heater and the breaker box associated with the hot water heater for the other tenant in the building was located in Ms. Franckowiak’s apartment.  Tr. 19‑20.



7.
The full-time residents in Ms. Franckowiak’s household from February 1, 2003 to February 1, 2005, were two adults and one child.  Tr. 108-109.


8.
The electric appliances in use in Ms. Franckowiak’s apartment consisted of a 14-18 cubit foot automatic defrost refrigerator, stove, microwave oven, drip coffee maker, iron, hairdryer, two smaller televisions, three VCR/DVD players, a computer, and a vacuum cleaner.   Ms. Franckowiak also used electricity for lighting, cooling and hot water heating, but had oil forced hot air heat.  She had no supplemental heating source such as an electric space heater.  PPL Hearing Exs. 2, 3; Tr. 23-25, 31-32, 110.


9.
Ms. Franckowiak first contacted PPL to report high electric bills and a potential foreign load problem on March 23, 2004.  During the initial contact, the PPL call screener computed a potential kilowatt hour (kwh) base load and heating load for Ms. Franckowiak, based upon amount of living space, number of occupants, number, type and size of appliances, and heating and cooling methods, of 1,561 kwh for the thirty-one day period of February 20, 2004, to March 22, 2004.  Ms. Franckowiak was actually billed for 2,738 kwh during this same time period.  Thus, PPL could only account for 57% of the actual bill, and concluded that the 43% remaining unexplained usage could be due to foreign wiring.  PPL Hearing Exs. 2, 3; Tr. 15, 60-61, 64, 73-74, 78-79.


10.
At the hearing, Ms. Franckowiak corrected certain errors in PPL’s potential kwh calculation in that iron and hairdryer usage was to be included, but that the apartment cube and side-by-side refrigerator usage was to be deleted and replaced with electric usage for a 14-18 cubic foot automatic defrost refrigerator.  Based upon these corrections, Complainant’s potential kwh usage for the February 20, 2004, to March 22, 2004 time period was 1,476 kwh, or 54% of the 2,738 billed kwh.  Tr. 23-24, 31-32.  



11.
To test for foreign wiring, PPL required simultaneous access to both residential units at 110 New Kirk Avenue.  While Complainant could and would provide access to her own unit, she was not authorized to provide access to PPL to the other apartment.  The assistance and cooperation of the landlord and property owner Dean McCartney was needed to obtain access to both units.  Tr. 30, 70, 89-90.


12.
PPL customer contact representative Sandra Allen first attempted to contact Mr. McCartney on March 26, 2004, to inform him of the suspected foreign wiring at 110 New Kirk Avenue and to inquire about access to the second unit.  She did not reach Mr. McCartney but left him a message for a return call.  Tr. 57-58, 65-66; PPL Hearing Exs. 2, 3.


13.
By March 29, 2004, Mr. McCartney had not yet returned Ms. Allen’s phone call, so Ms. Allen called again and left another message for a return call.  Mr. McCartney returned her call that day and also spoke with Ms. Allen on April 2, 2004.  Ms. Allen informed him about the suspected foreign wiring and that he would need to provide access to the entire property for PPL’s investigation.  Mr. McCartney indicated to Ms. Allen that he wanted to conduct his own investigation of the matter and that he would get back to Ms. Allen with those results by April 6, 2004.  Tr. 66-69; PPL Hearing Exs. 2, 3.


14.
Mr. McCartney did not get back to Ms. Allen on April 6, 2004, so Ms. Allen attempted to call him on April 7, 2004, and left another message for a return call. When Mr. McCartney did not return this call, Ms. Allen called him again on April 12, 2004, and left another message.  She did not get a response so she called again on April 16, 2004.  After Ms. Allen was unable to reach Mr. McCartney on April 16, 2004, she contacted Ms. Franckowiak and asked Complainant to contact Mr. McCartney since he was not returning Ms. Allen’s calls.  PPL Hearing Exs. 2, 3; Tr. 68-69. 


15.
On April 20, 2004, Ms. Allen called Ms. Franckowiak and inquired as to whether she could obtain access to the other apartment from the tenant as Mr. McCartney would not cooperate with PPL to complete a foreign wiring inspection of the entire building.  Ms. Franckowiak indicated that Mr. McCartney had also not been returning her phone calls.  PPL indicated to Complainant that it could do nothing more regarding the high bill complaint since the landlord would not meet with PPL at the premises to provide access to the entire building.  Tr. 69-70; PPL Hearing Ex. 2, 3.



16.
Ms. Allen finally spoke with Mr. McCartney on April 20, 2004, but Mr. McCartney would not agree to meet with PPL to provide access to conduct the foreign wiring investigation.  Instead, he wanted to resolve the matter himself.  PPL Hearing Ex. 3.      



17.
Ms. Franckowiak vacated the apartment at 110 New Kirk Avenue on February 1, 2005, and discontinued service from PPL at that time.  Tr. 18-19. 


18.
Mr. McCartney did not arrange for PPL to have simultaneous access to both apartments to conduct a foreign wiring investigation until September 1, 2005.  At that time, a different tenant was residing at 110 New Kirk Avenue in Ms. Franckowiak’s former apartment.  Tr. 69‑71.



19.
PPL did not visit the property to perform any part of its foreign wiring investigation until September 1, 2005.  Tr. 51.  



20.
There was no accuracy test performed on Ms. Franckowiak’s meter.  Tr. 79.



21.
There is an outstanding balance of $666.86 on Ms. Franckowiak’s account with PPL.  Tr. 39-40; PPL Hearing Ex. 1.



22.
Mr. McCartney acknowledged that he had not been prompt about returning PPL’s phone calls due to other business responsibilities.  He placed the responsibility of dealing with the potential foreign wiring situation on Ms. Franckowiak as it was her electric bill.  He never agreed to allow PPL to have access to the entire building for a foreign wiring investigation while Ms. Franckowiak was in residence.  Tr. 97, 101-102, 105.   

DISCUSSION


In her Formal Complaint, Ms. Franckowiak claimed that she being unreasonably charged by PPL for high electric bills which should be the property owner’s responsibility.  As the Complainant seeking affirmative relief from the Commission, she bears the burden of proof.  66 Pa. C.S. §332(a).  Complainant must therefore demonstrate that Respondent provided unreasonable public utility service, under Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, due to overbilling.  


An additional issue, in light of the Commission decision in Del Vecchio v. PPL Electric Utilities Corporation,
 is whether PPL performed a reasonable foreign wiring investigation under the circumstances.  I am mindful that the investigation was not completed until the first site visit on September 1, 2005, which was seven (7) months after Ms. Franckowiak had vacated the premises and over seventeen (17) months after she had first contacted PPL regarding high bills.  This appears to be a case of first impression in that I could find no other Commission foreign wiring decision wherein, as in the instant case, the complainant’s residence was not inspected by the utility for suspected foreign wiring while the complainant was in residence,
 due to an uncooperative property owner. 


To satisfy her burden of proof, Complainant must demonstrate that the named utility is responsible for the problem involved in the Complaint, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  

In Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), the Commission explained the process of meeting the burden of proof.  In accordance with Waldron, the Complainant has the burden to put forth evidence establishing a prima facie case that she was overcharged by PPL for her electric usage.  An additional concern is whether PPL performed a full and prompt investigation of this suspected foreign wiring complaint, as it was required to do under 52 Pa. Code §57.12(a).  See also, 66 Pa. C.S. §56.151(2).  
If Complainant establishes a prima facie case, the burden of going forward, but not the ultimate burden of proof, shifts to the utility and, in this case, an additional adverse party, to rebut the prima facie case with evidence which is at least co-equal.  If the Complainant’s evidence is rebutted, the burden of going forward shifts back to the Complainant, who must rebut the adverse parties’ evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.

I will address each of the issues separately.  
Foreign Wiring Dispute 


Ms. Franckowiak testified that she was the PPL ratepayer of record from February 1, 2003, to February 1, 2005, in one of two adjoining residential units located at 110 New Kirk Avenue, Shillington, PA (110 New Kirk Avenue).  Tr. 18-19.  During this period of time, Ms. Franckowiak experienced high electric bills and contacted her landlord, Dean McCartney, about the problem.  Tr. 15.  She believed that foreign or mixed wiring existed because her neighbor’s water heater and the breaker box containing the switch associated with the water heater were located in Complainant’s apartment.  Tr. 19.  In response to Ms. Franckowiak’s complaint, the landlord replaced the stove and hot water heater in the apartment, but the problem continued.  Tr. 28-29. 



Ms. Franckowiak also contacted PPL about her high bills.  During the initial call, PPL’s call screener asked questions about living space, number of occupants, number, types, and sizes of electric appliances, and the heating and cooling source for the apartment.  Tr. 73-74.  Using this information, PPL computed a potential kilowatt hour (kwh) base load and heating load, and compared that to Ms. Franckowiak’s actual billed kwh for the same period (2/20/04 – 3/22/04).  PPL Hearing Ex. 2.  Ms. Franckowiak testified that, based upon this information, PPL had indicated to her that it was not possible for her to have used the kwh for which she was billed.
  Tr. 15.   


In its evidentiary presentation, PPL presented Sandra Allen, a PPL customer contact representative (CCR).  Ms. Allen sponsored PPL Hearing Exhibit 2, which contained the kwh comparison referenced by Ms. Franckowiak in her testimony.  This exhibit showed a potential base load calculation for Ms. Franckowiak of 1338 kwh and a heating load of 223 kwh (combined 1561 kwh) for the thirty-one (31) day period of February 20, 2004 to March 22, 2004, as compared to the 2738 kwh for which she was billed.  Thus, PPL could account for only 57% of the bill (1561 kwh/ 2738 kwh = .570124 or 57%) based upon its calculations, and the remaining 43% was unexplained.  PPL Hearing Ex. 2; Tr. 78-79.  Ms. Allen concluded that the unexplained usage could be due to foreign wiring.
  Tr. 64.


In her testimony, Ms. Franckowiak corrected PPL’s base load calculation, in that an iron and hairdryer usage was to be included in the analysis, but that the apartment cube and side-by-side refrigerator usage should be deleted and replaced with usage for a 14-18 cubic foot automatic defrost refrigerator.  Tr. 23-24, 31-32.  Based upon these corrections, the potential thirty-one (31) day base load was decreased to 1253 kwh
 or 1476 kwh combined (1253 kwh + 223 heating load), which is 54% of the 2738 kwh for which Ms. Franckowiak was billed (1476 kwh/ 2738 kwh = 0.53907 or 54%).  


PPL also presented the testimony of William Grooms, a PPL employee and supervisor of the PPL CCRs which perform high bill investigations. Mr. Grooms prepared an informal case response (PPL Hearing Ex. 3, pp. 1-4) regarding this matter for the Commission’s Bureau of Consumer Services (BCS) investigator.  In this report, it is noted as follows:  “CCR explained [to Ms. Franckowiak] one of the reasons the usage does not match projected usage could be foreign wiring and explained Act 54 procedures”.  Tr. 47-48; PPL Hearing Ex. 3, p. 2.



Ms. Franckowiak testified that PPL needed to perform an on-site foreign wiring inspection of the entire two-unit property as part of its high bill investigation, and required permission from the landlord to do this.  Tr. 30.  Complainant provided the name and phone number of the landlord and property owner, Mr. McCartney, to PPL to arrange for the inspection, but the landlord was not cooperative.  Sandra Allen corroborated Ms. Franckowiak’s testimony as she indicated that access to the entire building was required and that Mr. McCartney did not agree to and arrange for access until September 1, 2005.  As a result, the inspection did not take place while Ms. Franckowiak resided at the property.  Tr. 17, 69, 90, 114.  


As stated previously, I believe this to be a case of first impression in that a suspected foreign wiring case is being presented without the results of a foreign wiring investigation conducted while Complainant resided at the property.  I view this as similar to billing dispute cases involving meter accuracy, with respect to establishment of a prima facie case.  In these cases, the Commission and appellate courts have not required that a complainant demonstrate meter inaccuracy in order to prevail.
  Indeed, Commonwealth Court has recognized that a customer could prevail in a billing dispute case through circumstantial evidence, despite a test that showed meter accuracy.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Commw. 2001).  When a complainant has presented testimony that the number of household occupants has not changed, that the potential for energy utilization was low, and that the complainant’s prior billing history showed no previous abnormalities, he or she has established a prima facie case which, unrebutted by a utility, would entitle a complainant to prevail.
  


Similarly, in the instant case, Ms. Franckowiak need not present definitive evidence of foreign wiring in order to set forth a prima facie case that she was being billed for someone else’s usage.  Rather, Complainant’s prima facie case can be established through circumstantial evidence which raises an inference that foreign or mixed wiring is the cause of high electric bills.  Milkie v. Pa. P.U.C., supra.  In the instant case, evidence was presented as follows:  (1) Complainant leased one unit of a two-unit building; (2) she did not have control over the wiring in the building; (3) the hot water heater for the other tenant and the breaker associated with that water heater was located in Complainant’s apartment; (4) the potential for energy utilization in her dwelling, based upon living space, the number of occupants, number, type and size of appliances, and heating and cooling methods, was considerably lower than the billed usage; and, (5) the utility representative identified foreign wiring as a possible cause of the high usage.  Tr. 15-20, 30, 64, 112; PPL Hearing Exs. 1, 2 and 3.  This evidence is sufficient, in my view, to establish a prima facie case of foreign wiring which, unrebutted by others, would enable the Complainant to prevail on her complaint.


Since a prima facie case was established by Ms. Franckowiak, the burden of going forward with the evidence to rebut the prima facie case shifted to the utility and the landlord/property owner.  Waldron, supra.


William Grooms testified that Ms. Franckowiak first contacted PPL on March 23, 2004, regarding a potential foreign load problem, and that Sandra Allen was assigned to conduct an investigation.  Tr. 41.  Ms. Allen testified that she needed simultaneous access to both apartments at 110 New Kirk Avenue in order to conduct a complete investigation, and thus needed the landlord’s assistance.  Tr. 70, 112.  She tried several times to contact Mr. McCartney about gaining entrance to the other apartment.
  When she did reach him, Mr. McCartney’s response was that he would try other methods to resolve the problem rather than arranging for PPL to conduct a foreign wiring inspection.  Tr. 66-70; PPL Hearing Exs. 2, 3.  However, the problem was not resolved and Ms. Franckowiak filed an informal complaint with the Commission’s BCS on or about June 18, 2004, and a Formal Complaint on April 19, 2005.  PPL Hearing Exs. 2, 3.


As asserted by Ms. Allen, the first time that a foreign wiring inspection of the entire premises was able to be conducted was September 1, 2005.  Prior to that date, Mr. McCartney had not given permission or otherwise arranged for PPL to obtain access to the second rental unit.  Tr. 69-71.  Another tenant occupied Ms. Franckowiak’s former dwelling at the time of the September 1, 2005 investigation.  Tr. 71.  


To perform the foreign wiring test on September 1, 2005, Ms. Allen turned on all appliances in both apartments and then threw the breaker switch associated with electric power to Ms. Franckowiak’s former apartment (first apartment).  She observed that all appliances were operating in the second apartment after the breaker switch had been thrown, and therefore concluded that there was no foreign wiring situation existing at that time in the first apartment.  Tr. 70-71.  Ms. Allen, who is not an electrician, was unable to ascertain whether the electric wiring had been recently modified.  Tr. 84.  There was no accuracy test performed on Ms. Franckowiak’s meter.  Tr. 79.


Mr. Grooms testified that when Ms. Franckowiak vacated the property on February 1, 2005, there was an outstanding balance of $666.86.  Tr. 39-40; PPL Hearing Ex. 1.  Mr. Grooms introduced the BCS informal complaint decision which determined that, despite PPL’s lack of access to the property to perform a foreign wiring investigation, Ms. Franckowiak was responsible for the outstanding balance.  PPL Hearing Ex. 3.  


Mr. McCartney testified that he is quite busy with his real estate business and frequently traveled out of state to attend to his properties.  Tr. 97.  He acknowledged that he had been contacted by PPL about obtaining access to the entire building at 110 New Kirk Avenue for a foreign wiring investigation and admitted that he was not prompt about returning PPL’s calls.  Tr. 101.  He placed the responsibility on his tenant Ms. Franckowiak to deal with PPL because it was her electric bill.  Tr. 102, 105.


Mr. McCartney further stated that he had his own electrician check the property but that no problem was located.  He denied making any changes or having the electrician make changes to the wiring in order to mask a foreign or mixed wiring situation.  Tr. 96-97.


For the following reasons, I find that PPL and Mr. McCartney have not rebutted Complainant’s prima facie case of foreign wiring, and that Complainant has therefore met her burden of proof.  The only evidence presented by PPL to rebut Ms. Franckowiak’s prima facie case is the result of an on-site investigation conducted seven (7) months after Ms. Franckowiak had vacated the premises, and after another tenant had moved into the apartment.
  It is pure speculation as to whether the conditions which existed at the time of the investigation were the same as existed at the time that Ms. Franckowiak was in residence and was experiencing high electric bills.  Since the result of this investigation is not probative of the wiring conditions that existed during the relevant time period of this case, I have not considered it in reaching my decision.


I note that Mr. McCartney testified concerning the findings of his own electrician regarding the property.  Tr. 97.  However, the electrician was not presented as a witness and any statements made by others about these findings is hearsay.  While the evidence was not the subject of an objection, it was not corroborated by other competent evidence of record, and therefore cannot support a finding of fact.  See, Walker v. Unemployment Compensation Board of Review, 367 A.2d 366 (1976).


Mr. McCartney also contended that he did not make changes in the wiring and did not request that his electrician make changes to mask a foreign wiring situation.  Tr. 97.  This testimony is not probative of whether or not changes to the wiring were indeed made by that electrician or any other electrician or contractor and, as discussed above, the electrician was not presented as a witness.


Since Ms. Franckowiak has met her burden of proof, her Complaint as to foreign wiring will be sustained.  The Commission has previously ruled that the existence of foreign wiring precludes a premises from being considered “individually metered” for purposes of 66 Pa. C.S. §1529.1 (Section 1529.1).  Harman, supra; Elizabeth Santos v. Metropolitan Edison Company.
  Section 1529.1 requires that utilities place electric accounts in the name of the property owner when the premises are not individually metered.



Section 1529.1 of the Public Utility Code reads as follows:
§1529.1. Duty of owners of rental property

(a) Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto. In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice. - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

In Santos v. Metropolitan Edison Company (Santos), supra, the Commission held that “[t]he utility must . . . place the account in the landlord’s name upon discovery of the foreign load and collect unpaid bills only from the landlord.” (emphasis added) Santos at 14.  The Commission also stated that “the utility must pursue collection of any unpaid amounts from the landlord and not from the tenant.”  (emphasis added)  Santos at 16.  Accordingly, the outstanding account balance of $666.86 at issue in this proceeding is the responsibility of the landlord. 
PPL’s Foreign Wiring Investigation

Pursuant to 52 Pa. Code §57.12(a), PPL had a duty to fully and promptly investigate Ms. Franckowiak’s foreign wiring complaint.  See also, Del Vecchio, supra.  Ms. Franckowiak first contacted PPL about high electric bills on March 23, 2004, but PPL did not actually visit the premises to conduct an investigation until September 1, 2005, which was seven months after Ms. Franckowiak had vacated the premises, and seventeen months after Ms. Franckowiak had first notified PPL of the problem.  Tr. 17, 41, 51, 80, 83.  In my view, a seventeen-month delay between the initiation of a complaint and the on-site inspection of the premises does not constitute a full and prompt investigation.
PPL’s position is that it could not conduct a full investigation without access to the entire property, and the property owner did not provide such access until September 1, 2005.  PPL’s witness Sandra Allen testified as to several phone calls that she made to the property owner between March 26, 2004 and April 20, 2004, but these calls were apparently not sufficient to obtain the landlord’s cooperation.  Instead, the burden was inappropriately placed on the tenant Ms. Franckowiak to arrange for the inspection of the entire building,
 even though there is no evidence that she was authorized to provide access to the other dwelling unit.

As stated previously, Section 1529.1 requires utilities to place accounts in the name of the property owner upon the discovery of foreign wiring.  However, as found by the Commission in Del Vecchio, supra, Section 1529.1 was also intended to place the burden of a foreign wiring problem on the property owner and not the tenant.  In the instant case, PPL apparently concluded that it could not place an account in the property owner’s name unless and until it substantiated the existence of foreign wiring.
  This statutory interpretation is too narrow and would permit (even perhaps encourage) property owners to thwart legislative intent by failing to promptly and fully cooperate with a utility’s foreign wiring inspections.  Under principles of statutory construction, laws must be interpreted to give effect to legislative intent.  1 Pa. C.S. §1921.  
Section 1529.1 provides that the property owner is always responsible for payment of utility services for residential units which are not individually metered, and is also responsible for utility services for individually metered dwelling units, unless the utility is notified otherwise by the tenant or authorized representative.  In the instant case, PPL had been originally contacted by Ms. Franckowiak to initiate service in her name.  Subsequently, PPL received notice from the tenant ratepayer that, while the apartments were originally thought to be individually metered, the wiring now merited further investigation.  PPL promptly notified the property owner of the suspected foreign wiring situation, but must follow through and not defer to the landlord’s timetable.  If the property owner or his/her agent does not arrange for a complete and thorough foreign wiring inspection by the utility within a reasonable period of time, the utility should provide notice that the account will be transferred to the property owner, until the matter is resolved.  The account can later be transferred back to the tenant, if warranted by the results of the investigation. 
Given that the instant case is one of first impression, I do not find the imposition of a civil penalty on PPL to be warranted.  Instead, I will direct that PPL cease and desist in the future from deferring to the property owner’s timetable and that it fully and promptly complete foreign wiring investigations by placing the burden of the investigation on the property owner rather than the tenant. 
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this case.  66 Pa. C.S. §§701, 1501, 1529.1.


2.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. §332(a).



3.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992).


4.
Since evidence was presented that (1) Complainant is a residential ratepayer who leased one unit of a two-unit building; (2) she did not have control over the wring in the building; (3) the hot water heater for the other tenant and the breaker associated with that water heater was located in Complainant’s apartment; (4) the potential for energy utilization based upon living space, number of occupants, number, type and size of appliances, and heating and cooling methods, was considerably lower than the billed usage; and, (5) the utility has identified foreign wiring as a possible cause of the high usage, Complainant has set forth a prima facie case of foreign wiring which, unrebutted by other parties, would entitle her to prevail.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Commw. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980).  


5.
Respondent has a duty to make a full and prompt investigation of high bill and suspected foreign wiring complaints of its customers.  66 Pa. C.S. §1501; 52 Pa. Code §57.12(a).



6.
Hearsay evidence which is admitted without objection, but is uncorroborated by competent evidence of record, may not support a finding of fact.  Walker v. Unemployment Compensation Board of Review, 367 A.2d 366 (1976).



7.
Complainant’s prima facie case of foreign wiring was not rebutted by other parties and therefore, she has met her burden of proof.  66 Pa. C.S. §332(a).


8.
Section 1529.1 of the Public Utility Code (Code), 66 Pa. C.S. §1529.1, requires that electric bills for leased residential premises which are not individually metered be placed in the name of the property owner.  


9.
The existence of foreign wiring, even if de minimus, precludes a premises from being considered individually metered for purposes of Section 1529.1 of the Code.  James David Harman v. PPL Electric Utilities Corporation, Docket No. C-20031793, Order acknowledging finality of Initial Decision entered September 8, 2004; Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, Opinion and Order entered August 7, 1997.


10.
Section 1529.1 of the Code must be interpreted so as to give effect to legislative intent.  1 Pa. C.S. §1921.  The legislative intent of Section 1529.1 of the Code is to place the burden of addressing a suspected foreign wiring situation on the property owner and not the tenant.  Theodore P. Del Vecchio v. PPL Electric Utilities Corporation (Del Vecchio), Docket No. Z‑01464793, Opinion and Order entered September 13, 2005.



11.
A prima facie case of foreign wiring, which is not rebutted by other parties, requires that the account be placed in the name of the property owner, and that unpaid bills be collected only from the owner.  Accordingly, the landlord and property owner Dean McCartney is responsible for the unpaid balance of $666.86.  Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, Opinion and Order entered August 7, 1997.

ORDER


1.
That the Formal Complaint filed by Linda Franckowiak at Docket No. C-20054687 is sustained.


2.
That the unpaid balance of $666.86 in Ms. Franckowiak’s account, related to electric service at 110 New Kirk Avenue, Shillington, PA, 19607, shall be transferred to the account of the property owner Dean McCartney.


3.
That PPL Electric Utilities Corporation shall henceforth cease and desist from deferring to the property owner’s timetable in suspected foreign wiring investigations, and shall promptly and fully investigate these claims.
Date:
January 23, 2006 



________________________________







Kandace F. Melillo








Administrative Law Judge
	�	See, 66 Pa. C.S. §1529.1, the section of Act 54 which addresses foreign wiring in rental property.


	�	In Eppinger v. Duquesne Light Company, Docket No. F-00438448, Opinion and Order entered March 26, 1999 (referenced in 1999 Pa. PUC LEXIS 102), the Commission joined the tenant as a necessary party in an Act 54 complaint proceeding brought by a landlord against the utility.  See also, Stoltzfus v. Pennsylvania Power and Light Company, 1995 Pa. PUC LEXIS 83, wherein the tenants were similarly joined as indispensable parties in an Act 54 complaint proceeding.


	�	See, Theodore P. Del Vecchio v. PPL Electric Utilities Corporation (Del Vecchio), Docket No. Z�01464793, Opinion and Order entered September 13, 2005.


	�	As stated in the Findings of Fact, Complainant vacated the premises on February 1, 2005, and the property was not inspected for foreign wiring until September 1, 2005.  For reasons to be further discussed herein, I do not find a foreign wiring inspection performed seven months after Complainant had vacated, and while a different tenant was in residence, to be probative of conditions that existed while the Complainant was in residence.  Therefore, I have not taken findings from this inspection into account in my Initial Decision.  


	�	Mr. McCartney’s attorney objected to admission of this evidence as hearsay.  I overruled this objection as admissions of party opponents are an exception to the hearsay rule in Pennsylvania.  See, Pa. Rules of Evidence (Pa. R.E.) 803(25); Salvitti v. Throppe, 343 Pa. 642, 23 A.2d 445 (1942); Tr. 15-16.  Also, PPL’s own witness corroborated Complainant’s testimony in that the billed usage was at least 43% higher than potential usage.  Tr. 79. 


	�	Foreign wiring or foreign load is defined as utility service provided to others but for which a customer is being billed.  James David Harman v. PPL Electric Utilities Corporation (Harman), Docket No. C-20031793, Final Order entered September 8, 2004, acknowledging finality of ALJ Weismandel’s Initial Decision.





	�	The calculation is performed as follows:  (a) Add 33 kwh for the iron and hairdryer to the thirty-day base load (1295 + 33 = 1328 kwh); (b) subtract the 115 kwh difference between the combined 265 kwh for a side-by-side refrigerator and apartment cube (225 + 40 = 265 kwh) and the 150 kwh for the 14-18 cubic foot automatic defrost refrigerator (265 kwh – 150 kwh = 115 kwh), for a total corrected thirty-day kwh base load of 1328 kwh – 115 kwh or 1213 kwh; (c) divide the 1213 kwh by 30 to derive a daily kwh of 40 kwh; and, (d) add the 40 kwh daily total to the 1213 kwh base load to derive a 31 day total of 1253 kwh.  


	�	See, e.g., Milkie v. Pa. P.U.C., 768 A.2d 1217, 1219-1220 (Pa. Commw. 2001); Pileggi v. PPL Electric Utilities Corporation, Docket No. F-01445913, Commission Order recognizing finality of ALJ decision entered June 1, 2005.


	�	See, Dyckman v. PPL Electric Utilities Corporation, Docket No. C-20030661, Order entered December 16, 2004; Replogle v. Pennsylvania Electric Company, 54 PA PUC 528 (1980).


	�	For example, at one point in PPL’s investigation, the landlord had not been returning PPL’s calls and consequently, Ms. Franckowiak was asked to assist PPL in contacting him.  PPL Hearing Ex. 3, p. 3.


	�	Indeed, PPL’s evidence bolstered Ms. Franckowiak’s case as PPL acknowledged that it could not account for over 40% of the usage for which Complainant was billed.  Tr. 78-79.


	�	Santos v. Metropolitan Edison Company, Docket No. C-00967757, Opinion and Order entered August 7, 1997.


	�	For example, Sandra Allen testified that she asked Ms. Franckowiak to speak with the other tenant about allowing PPL to have access to her apartment to conduct the investigation.  Tr. 71.  Mr. McCartney also placed the foreign wiring burden on Complainant, as indicated by his failure to promptly respond to PPL’s phone calls and his testimony that Complainant should deal with PPL because it was her electric bill.  Tr. 102.


	�	The BCS investigation also was thwarted by a lack of cooperation of the property owner, as evidenced by the informal complaint decision.  PPL Hearing Ex. 3. 
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