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Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING

On October 17, 2005, Melissa Hall (Ms. Hall or complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against “Verizon” (apparently Verizon Pennsylvania, Inc). (Verizon PA or respondent) and “Verizon DSL.”  The issues raised in the Complaint go to various disputed charges for DSL broadband service (specifically, that charges for the DSL service appeared on her Verizon bill after the service was cancelled and that she was billed for equipment which she later returned).  The Prayer for Relief stated:  “Please help me to receive bills only for the services I am using, and help me resolve unreturned equipment charge from DSL.”  Although not mentioned in the Complaint, Ms. Hall raised these issues in an informal complaint filed with the Commission’s Bureau of Consumer Services (BCS) at #1972907, which had informed her that the Commission does not have jurisdiction over DSL-related issues and referred her to the Office of Consumer Advocate.

The Complaint was served only on Verizon PA, on October 18, 2005.  In accordance with the practice of the Commission’s Secretary, the Complaint was not served on Verizon Online,
 as that entity is not a jurisdictional utility.  

On November 1, 2005, respondent Verizon PA filed a Certificate of Satisfaction.  By letter filed November 9, 2005 complainant Hall objected to the certificate, objecting to the condition of her withdrawal of the Complaint in connection with Verizon’s settlement.  “This implies they are doing me a courtesy by crediting me.  It is not a courtesy if that money was owed to me for service they did not provide.”
By Hearing Notice dated December 14, 2005, an initial telephonic hearing was scheduled for February 8, 2006.  On December 20, 2005, I issued a Prehearing Order directing the parties to comply with various procedural requirements.  The Prehearing Order specifically explained how to request a continuance, warned both parties of the consequences if they failed to appear at the scheduled hearing and explained that the complainant bears the burden of proof.  

On December 16, 2005, respondent filed its Answer (Answer), explaining that Verizon PA (the local exchange provider) and Verizon Online (the provider of DSL service) are two separate and distinct subsidiaries of Verizon Communications Inc., that internet services are not regulated by the Commission, that Verizon Online is not regulated by the Commission and that Verizon PA provides billing services to Verizon Online for DSL-related charges.  With respect to complainant’s account, Verizon PA stated that:  (1) complainant’s first telephone bill reflecting the DSL service was dated February 27, 2005 and that of the total charges of $306.54, $20.77 was from Verizon Online for DSL service; (2) complainant’s March 27, 2005 bill contained a total balance of $81.11, of which $32.83 was from Verizon Online for DSL service; (3) complainant cancelled the DSL service on April 2, 2005; (4) complainant’s account was credited with $53.00 on April 6, 2005, which was shown on the April 27, 2005 bill; (5) no charges relating to the DSL service were contained on the May, June, July and August bills; (6) complainant’s September 27, 2005 Verizon PA bill contained a charge from Verizon Online in the amount of $105.95; and (7) complainant’s October 27, 2005 Verizon PA bill contained a credit from Verizon Online in the amount of $105.95.
On that same date, Verizon PA separately filed a Motion to Dismiss (Motion) which asserted that the DSL service at issue was provided by Verizon Online, that all charges relating to this service have been completely removed from Ms. Hall’s Verizon PA bills, and that the Commission does not have jurisdiction over the subject matter of this Complaint.  Verizon PA therefore requested that the Complaint be dismissed.  A Notice to Plead was included with the Motion.
Pursuant to the Commission’s regulations at 52 Pa. Code §5.101(d) and §1.56(b), a response to the Motion was due on or before December 29, 2005.  The Commission’s records do not show that an answer was filed; therefore the Motion is ready to be decided.

Although it can reasonably be concluded from complainant’s failure to respond to the Motion that she does not object to dismissal of the Complaint, in an excess of caution I will address the merits of the Motion.  As explained in more detail, the Motion will be granted, and the Complaint dismissed.
FINDINGS OF FACT

1.
On October 17, 2005, Melissa Hall filed a formal Complaint with the Commission concerning various DSL charges.  

2.
On December 16, 2005, respondent Verizon PA filed a Motion to Dismiss the Complaint.  

3.
Complainant did not file a response to the Motion to Dismiss.  

4.
The DSL service was provided by Verizon Online.
5.
Verizon Pennsylvania, Inc. and Verizon Online are separate corporations.  Each is a subsidiary of Verizon Communications, Inc.

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa. Code §§5.101-5.103.  Commission preliminary motion practice is similar to Pennsylvania civil practice regarding the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, Docket No. C-00935435, 1994 Pa. PUC LEXIS 69.  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).  

There is no question that the Motion should be granted and the Complaint dismissed.  First, there is the fact that complainant did not file an answer to the Motion.  It reasonably can be concluded that complainant intentionally failed to respond to the Motion and therefore does not disagree with dismissal of the Complaint prior to hearing.   

As it is not required that an answer be filed to a preliminary motion filed pursuant to 52 Pa. Code §5.101, however, I am not granting the Motion as the result of Ms. Hall’s failure to respond, but rather for the substantive basis that pursuant to 52 Pa. Code §5.101(a) (1), the Complaint should be dismissed because the Commission lacks subject-matter jurisdiction.  

As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code (the “Code”).  66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348 (1945).

Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621 (1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 54 Pa.Commw. 53, 420 A.2d 15 (1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa.Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).

Respondent Verizon PA correctly notes that the Commission does not have jurisdiction over the provision of internet services.  Such service has been determined to be an information service, rather than a telecommunications service.  The Commission has determined that information service is not subject to the Commission’s jurisdiction.  Re:  LEC Billing of Pay-Per-Call and Similar Information Services, Docket No. M-00940569 (Commission Order entered July 1, 1994); Collins v. United Telephone Company of Pennsylvania d/b/a Sprint, Docket No. C-00970272 and C-00970273 (Commission Order entered July 21, 1997); Landis v. Denver & Ephrata Tel. & Tel. Co. d/b/a D&E Telephone, Docket No.. C-20038741 (Commission Order entered September 15, 2003); Benchmark Color lab, Inc. v. Verizon Pennsylvania, Inc., Docket No. C-20042694 (Initial Decision dated June 2, 2004, Final Order entered August 2, 2004); Peluso v. North Pittsburgh Telephone Company, Docket No. C-20054257, Commission Final Order entered June 7, 2005. 
It also should be noted that even if the Commission did have subject-matter jurisdiction to hear this Complaint, Verizon PA would be dismissed as a respondent in any case.  Verizon PA and Verizon Online are separate corporate entities, although both are subsidiaries of Verizon Communications, Inc.  It is Verizon Online, not Verizon PA, that was responsible for the disputed charges at issue.

Section 703 of the Public Utility Code, 66 Pa.C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  The public interest does not require a hearing in this case.  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa.Commw. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa.Commw. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa.Commw. 1993).  As the Commission lacks subject-matter jurisdiction and therefore has no authority to require any action by the respondent, a hearing would be a fruitless exercise and a waste of Commission resources.  Accordingly, the hearing scheduled for February 8, 2006 is cancelled.  

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to this Complaint.



2.
The Commission must act within and cannot exceed its jurisdiction.



3.
Jurisdiction may not be conferred by the parties where none exists.  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.



4.
Subject-matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.



5.
The Commission lacks subject-matter jurisdiction in this proceeding.


6.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.



7.
A hearing is not necessary in the public interest in this case.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Motion of Verizon Pennsylvania, Inc. to dismiss the Complaint of Melissa Hall at C-20055449 is granted;
2.
That the Complaint of Melissa Hall against Verizon Pennsylvania, Inc. at C-20055449 is dismissed; 

3.
That the initial telephone hearing scheduled for February 8, 2006 be cancelled; and 
4.
That the record at Docket Number C-20055449 be marked closed.

	Date:
	January 25, 2006
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


�	See also BCS #1963122.


�	Verizon Online is the company that provides the DSL service at issue here.
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