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HISTORY OF THE PROCEEDING



On December 17, 2004, Charles J. Eder, Jr. (“Complainant” or “Eder”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO”) and Commonwealth Energy Corporation t/a Electric America (“Electric America”) alleging the following:  that PECO was his electric company for years; that one day he saw “Electric America” on his bill; that he called to question it; and that he was told that he was a part of a state electric competition program.  The Complainant denied that he asked to switch to another company.  Consequently, he requested reimbursement for the money that he paid Electric America.  The case against PECO was docketed at C-20044151 and the case against Electric America was docketed at C-20044152.  



On February 9, 2005, PECO, through its counsel, filed an Answer.  In the answer PECO stated that its Market Share Threshold (“MST”) program is a Commission approved competition program.  Customers are randomly selected to receive their electric generation from an alternative supplier.  PECO denied that the Complainant was improperly switched to Electric America.  PECO stated that the Complainant did not return the card to “opt out” of the program.



On February 28, 2005, Electric America filed an Answer.  Electric America denied that it switched the Complainant without his consent.  Electric America stated that, in February 2003, it acquired 49,000 small commercial customers through the Market Share Threshold program.  The Complainant did not opt out of this program and was switched to service with Electric America on May 14, 2003.  The account was dropped in accordance with the Complainant’s request.



By notice dated March 24, 2005, the cases were scheduled for hearing before Administrative Law Judge Herbert Smolen on April 27, 2005, at 1:30 p.m. as a part of the call of the docket program. 



Subsequently, the hearings were reassigned to Administrative Law Judge Cynthia Williams Fordham.



On April 20, 2005, the Complainant sent a fax requesting a telephonic hearing.



On April 20, 2005, Janet L. Miller, Esquire, filed a notice of appearance with the Commission on behalf of Commonwealth Energy t/a Electric America.



By Order dated April 22, 2005, the presiding officer consolidated the complaints against PECO and Electric America pursuant to 52 Pa. Code §5.81.  The request for a telephonic hearing was denied. 


A hearing was held in this matter in the Philadelphia State Office Building on April 27, 2005, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Charles J. Eder, Jr., testified in support of the complaints.  Lisa A. Lutz, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Anita Armstead, a regulatory assessor for the Respondent, who sponsored three exhibits:- PECO Exhibit 1-the account statement; PECO Exhibit 2-Notice Information; and PECO Exhibit 3- the Bureau of Consumer Services Decision dated May 24, 2004.  Janet L. Miller, Esquire, represented Electric America.  Electric America presented one witness, John Kittridge, the Eastern Regional Sales Manager for Commerce Energy, Inc. d/b/a Electric America, who sponsored one exhibit: the notices that were sent to the customers who were selected to participate in the program. 



The record in this case consists of a thirty page transcript of the hearing and four exhibits.  The record closed on May 24, 2005.

FINDINGS OF FACT



1.
The Complainant is Charles J. Eder, Jr., 1929 Lincoln Street, Croyden, Pa. 19021.  The complaint involves the Complainant’s auto repair shop at 400 East Lincoln Highway, Langhorne, Pa. 19047. 



2.
The Respondent in the proceeding docketed at C-20044151 is PECO Energy Company.  The Respondent in the proceeding docketed at C-20044152 is Commonwealth Energy Corporation t/a Electric America.


3.
Prior to the hearing, Commonwealth Energy Corporation changed its name to Commerce Energy, Inc t/a Electric America (Tr. 19).



4.
The Complainant has a commercial electric account with Respondent PECO Energy Company (Tr. 12; PECO Ex. 1).



5.
The Complainant was randomly selected to participate in an alternative supplier program in 2003 (Tr. 12, 15; PECO Ex. 2).



6.
Electric America is an alternate supplier of generation/transmission services.  It serves as a supplier mainly for PECO’s customers.  The customers are the mid to large commercial and industrial entities.  Electric America also serves approximately 30,000 small commercial and industrial customers assigned to it through the MST process (Tr. 19, 20). 



7.
Pursuant to the Market Share Threshold Program, a third party randomly selected customers in the different tariff groups (Tr. 20, 21; Electric America Exhibit 1).  



8.
The majority of the commercial and industrial customers in the MST program were assigned to Electric America (Tr. 21).



9.
The supplier, Electric America, notified the Complainant and others by letter dated March 14, 2003, that they were selected for the program.  The customers would receive a 1.25 percent discount on their generation charge (Tr. 12, 21-23; PECO Ex. 2; Electric America Ex. 1).



10.
If the customer did not want to participate, the customer could notify Electric America by checking the box for the appropriate accounts and returning the bottom portion of the page in the enclosed postage paid envelope by April 8, 2003, by calling 1-800 Electric by April 8, 2003; or by going on the website by April 8, 2003 (Tr. 12, 13, 15, 21, 22; PECO Ex. 2; Electric America Ex. 1).



11.
Electric America sent a follow-up notice to the customers who were selected for the MST program.  The second notice included the options for a customer to request that the account be removed from the program (Tr. 23; Electric America Ex. 1).


12.
Electric America sent the two notices to the Complainant at his business address.  The notices were not returned to Electric America (Tr. 24; Electric America Ex. 1).



13.
On April 18, 2003, PECO received a flier indicating that the Complainant had a contract date with Electric America for generation dated February 26, 2003 (Tr. 13). 



14.
PECO was the billing agent for PECO and Electric America.  The bill indicated that the supplier charges were for services provided by Electric America (Tr. 13, 14; PECO Ex. 1; Electric America Ex. 1).



15.
The MST program began with the May 2003 bill (Tr. 24; Electric America Ex. 1)  


16.
On August 19, 2003, the Complainant notified PECO that he did not want a supplier (Tr. 14).



17.
From May 12, 2003 through September 12, 2003, the Complainant’s alternate supplier was Electric America (Tr. 24; PECO Ex. 1, 2). 



18.
The Complainant’s June, July, August and September bills contained supplier charges.  PECO billed the Complainant $426.65 for supplier charges (Tr. 14, 25; PECO Ex. 1).



19.
PECO paid the supplier charges to Electric America (Tr. 16, 17).   


20.
It is PECO’s responsibility to collect the supplier charges from the customer (Tr. 16, 17).



21.
Since September 12, 2003, PECO Energy has been the Complainant’s supplier (Tr. 8, 9; PECO Ex. 1).



22.
The Bureau of Consumer Services complaint was closed verbally on May 24, 2004.  It was noted that the Complainant was not happy with the MST program and the process used to switch customers (Tr. 15, 16; PECO Ex. 3).



23.
At the time of the hearing, the Complainant’s balance was $391.63 (Tr. 14; PECO Ex. 1). 

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that he has a commercial account with PECO Energy Company to provide electric service to his auto repair shop at 400 East Lincoln Highway in Langhorne, Pennsylvania (Tr. 12; PECO Ex. 1). 



In 2003, the Complainant was looking at his bills and he saw that he was also being charged for services from Electric America (Tr. 9).  He called PECO for an explanation (Tr. 9).  He was told that he had been randomly selected to participate in an alternative supplier program in March 2003 (Tr. 12; PECO Ex. 2).



The Complainant testified that he did not have a complaint against PECO.  In fact, he prefers a local company who pays taxes in the area (Tr. 7).  He denies that he consented to switch to another supplier (Tr. 7).  The Complainant said that the “opt out” program was unfair because people do not always read all of the mail they receive (Tr.7-9).  He suggested that a customer should have to pick a supplier (Tr. 9).  



At the hearing, the Complainant did not want the money refunded to him; he suggested that it go to PECO (Tr. 8). 



Mr. Kittridge, a salesman for Electric America, explained that Electric America is an alternate supplier of generation/transmission services.  It serves as a supplier mainly for PECO’s middle to large commercial and industrial customers.  It also serves approximately 30,000 small commercial and industrial customers assigned to it through the MST program (Tr. 19, 20).  The majority of the commercial and industrial customers in the MST program were assigned to Electric America (Tr. 21).



Anita Armstead, a regulatory assessor for PECO, and Mr. Kittridge testified that Electric America notified the customers by letter dated March 14, 2003, that they were selected for the program (Tr. 12; PECO Ex. 2; Electric America Ex. 1).  If the customer did not want to participate, the customer could notify in the following manner:  by checking the box for the appropriate accounts and returning the bottom portion of the page in the enclosed postage paid envelope by April 8, 2003; by calling 1-800 Electric by April 8, 2003; or by logging onto the website by April 8, 2003 (Tr. 12, 13, 21, 22; PECO Ex. 2; Electric America Ex. 1).  They stated that Electric America also sent a follow-up notice to the customers who were selected for the MST program (Tr. 23; Electric America Ex. 1).  Electric America sent the two notices to the Complainant at his business address.  The notices were not returned to Electric America (Tr. 24; Electric America Ex. 1).



The Complainant’s June, July, August and September bills contained supplier charges.  PECO billed the Complainant $426.65 for supplier charges (Tr. 14, 25; PECO Ex. 1).  PECO paid the supplier charges to Electric America (Tr. 16, 17).  PECO is responsible for collecting the supplier charges from the customer (Tr. 16, 17).



On August 19, 2003, the Complainant notified PECO that he did not want a supplier (Tr. 14).  Since September 12, 2003, PECO Energy has been the Complainant’s supplier (Tr. 8, 9).



At the time of the hearing, the Complainant’s balance was $391.63 (Tr. 14; PECO Ex. 1).  This was the amount of the outstanding supplier charges.  Since PECO has already paid Electric America this amount, PECO requested that the Complainant pay the outstanding balance. 


The evidence in the record shows that the notices were sent to the Complainant before his account was transferred to Electric America as a part of the electric competition program.  Since he failed to notify Electric America that he did not want to be in the program, his supplier was changed.  It is clear that the Complainant was switched back to PECO as soon as he notified PECO that he did not want a supplier.  PECO and Electric America complied with the Public Utility Code and the electric competition program when it transferred the account.  Therefore, the Complainant failed to sustain his burden of proving that PECO switched him to an alternate supplier without his consent.  Consequently, the bills were correct as rendered and the Complainant is responsible for paying the outstanding balance.  The balance of $391.63 should be paid within 30 days of a final order in this matter.


Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Charles J. Eder, Jr. against the PECO Energy Company at Docket C-20044151 is dismissed.



2.
That the complaint filed by Charles J. Eder, Jr. against the Commonwealth Energy Corporation t/a Electric America at Docket No. C-20044152 is dismissed.




3.
That within 30 days of the date of a Final Order is entered in this matter, the Complainant shall pay the Respondent the outstanding supplier balance of $391.63.



4.
That the record in this case is marked closed.

Date:
January 24, 2006



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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