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C-20043783
             v.

UGI Utilities, Inc.
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of John J. Durr (Complainant) filed on August 26, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Ember S. Jandebeur, which was issued on August 17, 2005, in the above-captioned proceeding.  UGI Utilities, Inc. (UGI) did not file Reply Exceptions.

History of the Proceeding



On October 6, 2004, the Complainant filed a Formal Complaint (Complaint) against UGI wherein he alleged that an above-ground transformer installed by UGI on his property is unsafe.  The Complainant requested that UGI be ordered to move this equipment a “couple of feet away from the driveway.”  On November 18, 2004, UGI filed an Answer to the Complaint in which it admitted that in November 2003, it replaced an in-ground transformer with an above-ground transformer on the Complainant’s property but stated that this work was done on the existing location within the utility right-of-way.  UGI also claimed that the above-ground transformer meets all existing safety requirements.  UGI further offered to move the transformer provided the Complainant is willing to pay the cost to do so, as permitted under its tariff.  
On March 25, 2005, a hearing was held by the ALJ.  The Complainant appeared pro se and UGI was represented by counsel. 


On August 17, 2005, the ALJ issued an Initial Decision wherein she recom​mended that: (1) the Complaint be dismissed, and (2) that, within thirty days of the final Commission Order, UGI shall review the transformer and vault at the Complainant’s home and confirm that its construction and location meet the National Electrical Safety Code (NESC).  As noted, the Complainant filed Exceptions to the Initial Decision on August 26, 2005.  UGI did not file Reply Exceptions.  

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made sixteen Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In her Initial Decision, the ALJ concluded that the Complainant failed to meet his burden of proving that UGI’s transformer and vault create an unreasonable safety hazard. The ALJ further concluded that as long as the transformer and vault are compliant with the NESC, the Complainant must bear relocation costs, estimated at $2,850, in accordance with UGI’s approved tariff.  Therefore, the ALJ recommended that the Complaint be dismissed but recommended that within thirty days of the final Commission Order, UGI shall review the transformer and vault at the Complainant’s home and confirm that its construction and location meet the NESC.  The ALJ recommended that confirmation of the compliance findings be submitted to the Commission. (I.D. at 8-9).
On August 26, 2005, the Complainant filed Exceptions to the ALJ’s Initial Decision wherein the Complainant states that he does not understand how his request could be denied since UGI did not provide adequate, efficient, safe and reasonable service to his house.  The Complainant questions whether any code requires that a transformer pedestal must be located a certain distance from a roadway.  The Complainant alleges that the pedestal is not readily visible when you are backing out of his driveway and is a safety hazard.  The Complainant further alleges that not one other driveway in his development has a pedestal that could be hit when they back out of their driveway, and he opines that it is not right for UGI to inconvenience a property owner because it does not want to spend any additional money.  (Exc. at 1).
Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions, in part, and grant them, in part.  In our opinion, the Complainant has generally failed to meet his burden of proof on this matter, and his Exceptions are generally not supported by record evidence.  However, as will be discussed below, to the extent that it is determined that the transformer and vault do not comply with the NESC, we shall grant the Complainant’s Exceptions with regard to his concern as to whether a transformer pedestal must be located a certain distance from a roadway.  At the same time, we agree with the determination of the ALJ that UGI’s tariff is controlling in this matter and is binding on both the utility and a utility’s customers.  Specifically, the ALJ relied upon the following UGI tariff provision:

5-b.  Change or Relocation of Company Facilities.
Where the Company has facilities with adequate capacity in place to serve any existing or proposed Customer load, alterations, changes or relocation of service lines, Company supplied facilities or transformer substations, including relocating any existing Company owned overhead facilities to underground, shall be at the expense of the Customer when any of such changes are requested by the Customer.
As such, we conclude that the ALJ, having found that the transformer location does not appear to create a safety hazard, correctly interpreted the tariff and that the Complainant is responsible for the costs of relocating the transformer on his property.  However, consistent with the ALJ’s recommendation, we note that UGI did not specifically state whether the transformer and vault meet the NESC, and we do not know, based on the record, whether this is true.  Therefore, UGI is required to inspect this transformer and vault, confirm whether its construction and location meet the NESC, and submit its findings to the Commission, within thirty days from the entry date of this Opinion and Order.  If it is determined that the construction and/or location of the transformer and vault do not comply with the NESC, we shall issue a further Order addressing the next steps the Company must take in meeting NESC compliance, as well as the entity that will be responsible for the expenses incurred in making the transformer and vault NESC-compliant.
Conclusion


Based upon the foregoing discussion, we shall grant, in part, and deny, in part, the Complainant’s Exceptions and modify the ALJ’s Initial Decision consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of John J. Durr to the Initial Decision of Ember S. Jandebeur are granted, in part, and denied, in part, consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Ember S. Jandebeur is modified consistent with this Opinion and Order. 



3.
That within thirty (30) days from the date of entry of this Opinion and Order UGI Utilities Inc.: (a) shall inspect the transformer and vault at the Complainant’s home and confirm whether or not its construction and location meet the National Electrical Safety Code; (b) shall submit confirmation of compliance or noncompliance, including this Docket Number, the inspection date, and findings to the Secretary with copies to the Commission’s Bureau of Fixed Utility Services/Energy and the presiding ALJ.
4.
That, if it is determined that the construction and location of the transformer and vault comply with the NESC, the Complaint of John J. Durr against UGI Utilities, Inc. shall be dismissed, and the record marked closed.


5.
That, if it is determined that the construction and/or location of the transformer and vault do not comply with the NESC, the Bureau of Fixed Utility Services/Energy shall prepare a further Order addressing the next steps that UGI Utilities, Inc. must take in meeting NESC compliance as well as the entity responsible for the expenses incurred in making the construction and/or location of the transformer and vault NESC-compliant.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  March 16, 2006

ORDER ENTERED:  March 17, 2006
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