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HISTORY OF THE PROCEEDINGS


On August 23, 2005, Odhner Corporation Development Group (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  Essentially, the Complainant alleged that it felt that it was unfair to compile compound interest on what was already an expensive utility bill.  The Complainant asked that the Commission relieve it from the extra burden of late payment charges on past due amounts.


On September 19, 2005, the Respondent filed an answer to the complaint.  The Respondent stated that the Complainant is a commercial customer, that it owed the Respondent $12,999.65, and that the Commission did not have authority to establish payment arrangements for commercial customers.  


On November 10, 2005 a hearing on the complaint was held.  The Complainant was represented by Jerry Horner, who is an employee of the Complainant and who was sent by the Complainant’s owner, Roy Hollabaugh, to the hearing to say that the Complainant is a struggling business and that it did not have funds to pay for the Respondent’s big bill.  The Respondent was represented by Lisa A. Lutz, Esquire, who presented the testimony of one witness and introduced two exhibits into the record.


The record was closed on November 10, 2005.
FINDINGS OF FACT


1.
The Complainant’s business address is 750 Perkiomenville Road, Perkiomenville, Pennsylvania.  The Complainant’s service was established on July 31, 1979 (N.T. 18, 19; Formal Complaint Form).


2.
The Respondent provides commercial electric service to the Complainant.  From December 3, 2003 to November 3, 2005, the Complainant made only 3 payments (N.T. 16, 17; PECO Exhibit 1).  


3.
The Complainant’s average monthly bill amount is $369 a month (N.T. 17, 18).


4.
As of this hearing, the Complainant owed the Respondent $13,026.42 (N.T. 25).  
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of this case, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted unreasonably in not relieving it from the burden of paying late payment charges on past due amounts.


The Complainant’s owner sent to the hearing an employee, Mr. Jerry Horner, who had no knowledge of the Complainant’s earnings and spending (capacity to pay).  Mr. Horner just said that the Complainant is a struggling business and that the Complainant did not have funds to pay the Respondent’s big bill.  I will disregard this testimony.


The Respondent testified that the Complainant’s service was established on July 31, 1979, that from December 3, 2003 to November 3, 2005 the Complainant made only 3 payments, and that, as of the date of hearing the Complainant owed the Respondent $13,026.42.  The Respondent asked that the Complainant pay this balance and the current monthly bill (N.T. 20, 21). 


It is noted that the Respondent is entitled to impose a late payment charge or penalty on an overdue utility bill according to its Tariff.  A utility tariff (list of rates and rules for services) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct. 238, 437 A.2d 1067 (1981).


About payment arrangements for a commercial or industrial customer, the Commission has repeatedly held that a customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.  Kayla’s Place Inc. v. Duquesne Light Co., C-00981711 (Pa. PUC May 24, 1999); Kenny d/b/a Flower and Flag Depot v. Duquesne Light Co., C-00967789 (Pa. PUC November 27, 1996); 52 Pa. Code §§55.2(a) and 56.1.  Nevertheless, a public utility may offer a payment arrangement to a commercial customer although it is not required to do so.  Kayla’s Place Inc.  Therefore, the Complainant must pay the Respondent the amount owing and due.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.


2.
Odhner Corporation Development Group has failed to carry its burden of proof.  


3.
A customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.


4.
Because, as a commercial customer, Odhner Corporation Development Group is not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Odhner Corporation Development Group against PECO Energy Company at Docket No. C-20055097 is dismissed.

Date:
       January 25, 2006



____________________________________








Ky Van Nguyen








Administrative Law Judge  
� 	Section 332(a) of the Public Utility Code provides:





   (a)  Burden of Proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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