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INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On June 23, 2005, Larue H. Motel and Kim Geist, daughter, (“Complainant”) filed a formal Complaint with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Ms. Geist claims that she is now in control of the finances of her parents.  Complainant claimed that she cannot afford her current payment arrangement.  Complainant requests a lower payment amount.  


On August 10, 2005, PECO filed a response to the Complaint substantially denying Complainant’s entitlement to another payment arrangement and stating that Ms. Motel’s poor payment history has an account with an outstanding balance of $29,932.55.  Respondent also stated that a decision of the Bureau of Consumer Services (“BCS”) was issued on February 23, 2005 requiring Complainant to pay a monthly budget amount of $247.00 plus $514.00 per month toward the outstanding balance to begin April 2005.  PECO reports that the Complainant has not complied with the BCS decision.  By New Matter and under separate cover as a preliminary motion, PECO stated that under Section  1405(d) of the Public Utility Code, absent a change in income, the Commission cannot order another payment arrangement if Complainant has defaulted on a previous arrangement.  66 Pa. C. S. §1405(d).  The Company requested that the formal Complaint be dismissed.  
On September 7, 2005, an Order denying the motion to dismiss this matter was issued by Chief Administrative Law Judge (“CALJ”) Veronica A. Smith finding that additional facts need to be determined as to whether Complainant’s household experienced a change in income as defined in Section 1403 of the Public Utility Code, 66 Pa. C.S. §1403, and whether the Complaint is an untimely appeal. 
On September 12, 2005, a Hearing Notice was issued setting the initial evidentiary hearing for Tuesday, October 25, 2005.  On September 26, 2005, I issued a Prehearing Order which set forth some of the procedural requirements for the hearing.  


The hearing was held as scheduled with Complainant appearing and representing herself,
 and PECO represented by counsel, Ms. Lisa Lutz, Esquire.  Complainant offered two exhibits which were admitted as part of her testimony.  Ms. Lutz presented one witness, Ms. Jackie Seidle, and three (3) exhibits as part of PECO’s case.  The hearing generated a transcript of fifty-six (56) pages.  The record was closed on November 15, 2005 or twenty days from the hearing date.  I received the transcript on January 10, 2006.  This matter is now ready for decision.
FINDINGS OF FACT AND STIPULATION
1. Complainant is Larue H. Motel with daughter Kim Geist.  Tr. 4-5.
2. Complainant is a resident of 4631 Lansing Street, Philadelphia, Pennsylvania 19136.  Tr. 5.

3. Three (3) adults live at the residence, Ms. Geist, her mother, Ms. Larue Motel and her stepfather, Mr. Clement Motel.  Tr. 5.

4. Three (3) children live at the residence.  Tr. 6.

5. The residence receives electric service from PECO.  Tr. 6.

6. Mr. Clement Motel was assaulted on May 22, 2005.  Tr. 6.

7. Mr. Clement Motel was not employed during the period of May 23, 2005 through and including October 2, 2005.  Tr. 12 and Complainant’s Exhibit No. 2.

8. Mr. Motel was wheelchair bound as a result of the assault and went back to work on a part-time basis on October 3, 2005.  Tr. 7 and Complainant’s Exhibit No. 2.

9. Ms. Geist and Mr. Motel were the only employed adults at the residence that made up the family income prior to Mr. Motel’s assault.  Tr. 7.

10. The combined gross income prior to Mr. Motel’s assault was about $4,200 monthly.  Tr. 7-11.

11. Complainant Exhibit No. 1 is a pay stub for Ms. Geist’s employment showing gross bi-weekly earnings of $1,327.73.  Her salary did not change in 2005.  Tr. 8-9.

12. Ms. Geist’s income was the only income for the residence from May 22, 2005 through to the end of September 2005.  Tr. 8.  
13. Ms. Geist received an adjustment of an additional $106.40 bi-weekly for a shift differential.  Complainant Exhibit No. 1 and Tr. 9.

14. Ms. Geist receives gross monthly earnings of $2,868.26.  Tr. 9-10.
15. Mr. Motel’s net monthly income was about $1,280.00 prior to the assault.  Tr. 11.

16. The family unit’s income of 3 adults and 3 children prior to Mr. Motel’s assault was about $4,200.00 monthly.  Tr. 11.

17. Mr. Motel was a full time employee at Shoe Fitters prior to his assault.  Tr. 11 and Complainant’s Exhibit No. 2.

18. Mr. Motel starting back working on a part-time basis at Shoe Fitters receiving a net salary of about $350.00 bi-weekly.  Tr. 12.
19. PECO stipulated that Mr. Motel had an assault that caused him to be unemployed on May 22, 2003 (sic).  Tr. 13. 
20. Ms. Geist investigated prior to her stepfather’s assault whether the family qualified for assistance to discounted cost for electric service.  The result was that the family was over the income limit by $30.  Tr. 15. 
21. The family was on a previous payment plan with PECO back in 2003 but that payment arrangement was broken because of loss of employment by Mr. Motel.  Tr. 16-17.

22. BCS directed a payment agreement of $761 a month which is a budget payment of $247/month plus $514/month toward the arrearage on the account.  The plan was to begin in April 2005.  Tr. 17-18 and 26-27.
23. A payment was made in April through June, 2005 for PECO electric service.  Tr. 18 and 34-35.
24. The family’s regular, reoccurring monthly household expenses (excluding electric) include:

a. Reasonable Includable Expenses:





Rent/mortgage



$  800.00





Gas




$  299.00





Telephone



$    38.00





Water




$    75.00





Auto




$  300.00

     



Prescription drugs


$    30.00





Food 




$  250.00







Total:

$1,792.00

b.
Other Claimed Expenses:





Cable television


$    55.00




Car – Gas



$  240.00





Repair & Maintenance

$    25.00





Insurance



$  280.00







Total:

$  600.00




Grand Total Monthly Expenses:

$2,392.00




Tr. 20-23.

25. The family’s monthly household income includes:




Disability (Ms. Motel)

$   349.00




Disability (oldest son)


$     21.00





Wages (Ms. Geist)


$ 2868.26



Wages (Mr. Motel, post assault)
$   700.00




Total Monthly Income:
$ 3,938.26


Tr. 9-12 and 20.
26. Ms. Geist desires to have her monthly payment for electric service be lowered to $500.  Tr. 24.
27. Ms. Jackie Seidle is a Regulatory Assessor employed by PECO for over thirty (30) years.  Tr. 30-31.

28. The duties of a regulatory assessor are to investigate cases against PECO with the Commission.  Tr. 31.

29. As of the hearing date the account balance for electric service provided to Ms. Geist’s residence by PECO was $31,082.82.  Tr. 35 and PECO Exhibit No. 1.

30. The average monthly bill was $228.  Tr. 34.

31. The budget amount as of the date of the hearing was $251.  Tr. 34. 

32. The customer is not on budget billing at this time because of the outstanding balance of the account.  Tr. 34.

33. The customer was removed from budget billing because the Company removes a customer from budget billing once the customer falls behind in bills for three (3) consecutive months.  Tr. 36.

34. BCS rendered a decision on this account on February 23, 2005 regarding an informal complaint opened October 4, 2004.  Tr. 36-37 and PECO Exhibit No. 2. 

35. The BCS agreement was to pay $514 per month toward the past due balance on the account plus a budget billing amount of $247 per month.  Tr. 36-37 and PECO Exhibit No. 2.

36. The customer did not comply with the BCS agreement.  Tr. 37.

37. The customer has had previous PUC agreements given on December 3, 2002 to pay budget plus $15 towards arrearage and on November 11, 2003 to pay budget plus $15 towards arrearage.  The customer did not comply with these agreements.  Tr. 38-39 and PECO Exhibit No. 3.
38. On March 14, 2005, a Customer Assistance Program (“CAP) application was sent to the customer.  Tr. 40.

39. On May 16, 2005, customer account and financial information was reviewed and updated for CAP.  Agency information was offered.  The customer declined the offer.  Tr. 42.

40. On May 18, 2005, the Company offered to renegotiate the terms of agreement but requested verification of financial information.  Tr. 43.

41. PECO did not receive proof of income from the customer.  PECO needed the information to verify that CAP was viable for the family.  Tr. 43 and 45.

42.  There was never verification by the Company that CAP was viable for the family.  Tr. 45-46.

43. The stepfather’s assault and resultant loss of income occurred after the information determining the BCS decision rendered February 2005.  Tr. 47-48.

44. A medical certificate waiver from June 30, 2004 through June 30, 2005, was placed on this account by PECO.  Tr. 49.

45. When three consecutive medical certifications are placed on the account and no payments are made on the account, PECO places a medical certificate waiver on the account after the third medical certificate is received and processed.  Tr. 49.

DISCUSSION



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



An informal decision from BCS dated February 23, 2005, was made on the Complainant’s account regarding an informal complaint made in October 2004.  The BCS decision occurred when two adults contributed to the Complainant’s household income at $4,200 monthly.  As of the hearing Mr. Motel was working part-time and the household income was approximately $3,938.26 monthly.  

Pennsylvania approved a statute on November 30, 2004, effective December 14, 2004, entitled, “Responsible Utility Customer Protection Act.” 66 Pa. C.S. § 1401 et seq.  Under this law commonly referred to as Chapter 14, “Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. . . .” 66 Pa. C.S. § 1405(d).  A change in income is defined as, “A decrease in household income of 20% or more if the customer’s household income exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.  66 Pa. C.S. §1403.

The Complainant’s household was made up of three adults and three children resulting in a household of six.  For a household the size of six, the 2005 monthly federal poverty guideline is $4,312 at 200% of poverty.
  The Complainant’s income of $3,938.28 is less than 200% of the Federal poverty level for the Complainant’s household size.  Under the definition of a change in income the Complainant’s decrease in household income must be that of 10% or more to be a change of income of consequence.  66 Pa. C.S. 1405(d).
The change of income is $4,200 - $3,938.28 = $261.72.  A 10% change in income would be $420.00 or a monthly income of $3,780.00.  Complainant’s monthly income exceeds the maximum income to obtain a change in income of consequence regarding Chapter 14.  While Complainant did indeed experience a change in income, they fail to meet the standard to provide a subsequent payment agreement.  Complainants have had previous payment agreements and have not complied with those agreements.  Tr. 38-39.    


A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.

The Commission announced its policy regarding Chapter 14 in its Second Implementation Order, Docket No. M-00041802F0002, entered September 12, 2005 at 38, 
where previous payment agreements are completed as a result of the customer making payments sufficient to retire the outstanding balance . . . and this prior outstanding balance is wholly unrelated to the balance on which the customer now seeks payment agreement, the request for payment terms is viewed as a request for an initial agreement.”

This policy change is not applicable to the matter in dispute in this proceeding.  In keeping with the Commission’s current policy, application of Section 1405(d) of the Public Utility Code to the Complainant’s set of facts results in the Commission’s lack of authority to provide an alternate payment plan because the Complainant has defaulted on a prior plan and the change of income as of the hearing is of no consequence.

CONCLUSIONS OF LAW



1.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


3.
The Commission lacks authority over the subject matter of this proceeding.  66 Pa. C.S. § 1405(d).



4.
Complainant has failed to sustain her burden of proof to demonstrate that the change in income was of consequence to meet the statutory definition.  66 Pa. C.S. § 1403.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the Complaint filed by Ms. Larue Motel and Ms. Kim Geist against the PECO Energy Company at Docket No. C-20054739 is hereby dismissed.

2. That the Secretary mark this docket closed.

Dated:
January 25, 2006



____________________________________







Angela T. Jones







Administrative Law Judge
	� 	Kim Geist was the spokesperson.  PECO did not object.  


	� 	Federal Register, Vol. 70, No. 33, February 18, 2005, pp. 8373-8375.  The poverty guidelines are updated periodically in the Federal Register by the U.S. Department of Health and Human Services under the authority of 42 U.S.C. 9902(2).
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