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C-20044144
             v.

National Fuel Gas Distribution Corporation
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Terry Hockensmith (Complainant), filed on September 2, 2005, to the Initial Decision of Administrative Law Judge Robert P. Meehan (ALJ), which was issued on August 15, 2005, in the above-captioned proceeding.  National Fuel Gas Distribution Corporation (NFG) filed Reply Exceptions on September 16, 2005.

History of the Proceeding



On November 30, 2004, the Complainant filed a Formal Complaint (Complaint) against NFG wherein he made numerous allegations pertaining to the placement of gas lines across his property and the movement of his gas meter to the outside front of his property.  The Complainant requested NFG to move his gas meter to the side of his property and to reimburse him for expenses related to landscaping, damages and attorneys fees.  On February 14, 2005, NFG filed an Answer to the Complaint in which it admitted that it placed the Complainant’s gas meter in the front of his house but denied all of the Complainant’s other allegations.  
On March 31, 2005, a hearing was held by the ALJ.  The Complainant appeared pro se and NFG was represented by counsel. 


On August 15, 2005, the ALJ issued an Initial Decision wherein he recom​mended that the Complaint be dismissed for the failure to satisfy his burden of proof as to the relocation of the Complainant’s gas meter, and for lack of subject matter jurisdiction as to all other matters in the Complaint.  The Complainant filed Exceptions to the Initial Decision on September 2, 2005.  NFG filed Reply Exceptions on September 16, 2005.  

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made nine Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In his Initial Decision, the ALJ initially noted that the only matter raised by the Complainant within the Commission’s jurisdiction concerned the relocation of the gas meter and that he limited the hearing conducted in this proceeding to that issue solely.  The ALJ stated that several of the Complainant’s requests would be in the nature of awards of damages or pertain to the acquisition of a right-of-way which are matters not within the purview of the Commission but are within the jurisdiction of the courts of common pleas. (I.D. at 4-5).

The ALJ concluded that the Complainant failed to meet his burden of proof that the relocation of his gas meter from the basement to the outside front of his building constitutes inadequate or unreasonable service.  Therefore, the ALJ recommended that the Complaint be dismissed for the failure to satisfy the burden of proof with respect to the placement of his gas meter, and for lack of subject matter jurisdiction in all other respects. (I.D. at 7).
On September 2, 2005, the Complainant filed Exceptions to the ALJ’s Initial Decision wherein he states that he believes that the Commission should have jurisdiction over the issues he raised concerning the replacement of his gas lines.  The majority of his Exceptions are directed to the right-of-way and the alleged illegal taking of the right-of-way.  In regard to the gas meter, the Complainant simply states that “it was a bad placement”. (Exc. at 1-2).
In its Reply Exceptions, NFG rejoins that the Complainant’s Exceptions merely attempt to rehash issues that were properly dismissed by the ALJ for lack of subject matter jurisdiction and fail to provide any reasons why the Commission has jurisdiction over these issues.  In regard to the right-of-way issue, NFG notes that the Complainant stated, on the record, that he understood this issue to be outside the scope of the Commission’s jurisdiction.  (Tr. at 12-13).  NFG opines that the ALJ correctly concluded that the Commission does not have jurisdiction regarding these issues and cites F. Emmett Kearney v. Pennsylvania-American Water Company, 1995 Pa. PUC LEXIS 19, Docket No. C-946115 (April 6, 1995) citing, DeFrancesco v. Western Pa. Water Co., 499 Pa. 374 (1982).  In regard to the placement of the gas meter, NFG rejoins that this issue was properly dismissed by the ALJ because the Complainant raised no concern, other than aesthetics.   


Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  In our opinion, the Complainant has failed to meet his burden of proof on this matter and his Exceptions are not supported by record evidence.  The Complainant’s Exceptions simply restate his allegations from his Complaint which were dismissed by the ALJ for lack of jurisdiction.  We agree with the ruling of the ALJ that the record in this proceeding was properly limited to the matter within our jurisdiction, that being the relocation of the Complainant’s gas meter.  Furthermore, we conclude that the ALJ, having found that there were no service or safety issues related to the placement of the Complainant’s gas meter, and that NFG had obtained permission from the Complainant’s wife for the placement of the gas meter on the outside front of the Complainant’s house (Finding of Fact No. 4), correctly recommended that the Complaint be dismissed.  
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions for failure to meet his burden of proof.  As such, we shall adopt the ALJ’s Initial Decision and dismiss the Complaint; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Terry Hockensmith to the Initial Decision of Robert P. Meehan are denied consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Robert P. Meehan in the above referenced proceeding is adopted. 



3.
That the Complaint of Terry Hockensmith against National Fuel Gas Distribution Corporation is dismissed. 


4.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  February 9, 2006

ORDER ENTERED:  February 23, 2006
� The Complainant did not initially serve NFG with a copy of his Exceptions.  Therefore, the Commission, by Letter dated September 8, 2005, served a copy of those Exceptions on NFG, and NFG was afforded ten days from that date in which to file Reply Exceptions.  Therefore, NFG’s Reply Exceptions are timely filed.
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