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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration is the Exception of Theresa Kelsey (Complainant) received on August 1, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Charles Rainey which ordered the dismissal with prejudice of Ms. Kelsey’s Complaint.  The Initial Decision was issued on July 13, 2005.
History of the Proceeding


On December 5, 2004, the Complainant filed a Formal Complaint against Philadelphia Gas Works (PGW).  The property that is served by PGW is a restaurant located on Woodland Avenue in Philadelphia that had been owned by the Complainant’s mother, Helen Kelsey, now deceased.  The Complainant received a notice from PGW indicating that a lien would be put on the property if the bill were not paid by a certain date.  According to the Complaint, the bill at issue was left from her mother who had passed away in 2002.  The Complainant stated that she has kept all her bills current and also tried to pay some of the old bills.  She stated that her mother’s death left her with overwhelming debt and she works everyday but can’t seem to make enough.  (Complaint at 4).


PGW filed an Answer to the Complaint dated March 21, 2005, that admitted sending a notice to put a lien on the property with the service address at 5741 Woodland Avenue that had, at that time, a debt of $7,498.53.  (PGW Answer at 1)  A statement of the account for that address was attached to the Answer as Exhibit “A.”  In its plea for relief, PGW requested that the Commission enter an Interim Order directing Complainant to make payment of the current bill during the pendency of the proceeding, and the Interim Order also authorized PGW to terminate service if the Complainant fails to comply with the Interim Order.  (PGW Answer at 2).  An Interim Order was issued by Chief Administrative Law Judge Veronica Smith on March 28, 2005, that directed the Complainant to pay the monthly utility bill in a timely fashion until the final Commission Order is issued or the proceeding is otherwise resolved.  


ALJ Charles Rainey issued a Prehearing Order dated May 23, 2005, setting the date for the hearing in this proceeding for Tuesday, June 21, 2005, at 1:30 P.M at the Philadelphia State Office Building.  The Prehearing Order warned that the case would be dismissed if the complainant were not present and prepared to go forward at the appointed time.  The ALJ issued an Initial Decision dated June 22, 2005 that dismissed Ms. Kelsey’s Complaint with prejudice.
The Initial Decision



In his Initial Decision, the ALJ noted that the Complainant failed to appear for the hearing and that PGW was represented at the hearing by counsel.  Counsel for PGW moved to dismiss the complaint for failure to prosecute and for lack of Commission jurisdiction because a municipal lien is involved.  (I.D. at 1).  The ALJ concluded that the Complainant had been afforded notice by the Prehearing Order and had been given an opportunity to appear and be heard.  The ALJ concluded that the Complainant waived her opportunity to participate in the hearing by her unexcused failure to appear at the hearing.
  As a result, the ALJ granted PGW’s motion and dismissed Ms. Kelsey’s Complaint with prejudice.  (I.D. at 3).
The Complainant’s Exception


The Complainant filed her Exception to the Initial Decision by letter dated July 26, 2005.  In her Exception, the Complainant states that she was unable to appear at the hearing at the appointed time because an employee failed to appear for work at the family restaurant, and the Complainant was unable to leave for the hearing until she found a replacement for the missing employee.  She called the ALJ’s office when she was en route to the hearing to advise the ALJ that she was on her way.  At that time, she was told that the hearing had already been held and that a decision would be issued; that the decision would not be final; that she would have to wait to receive the decision in the mail; and to take whatever action she could to get another hearing.  (Complainant’s Exception at 1).


The Complainant requested another hearing, given the unforeseen circumstances at the restaurant.  She noted that a municipal lien had not yet been filed against the property and that there may still be time for her to attend a hearing and arrange to pay the gas bills in question.  (Complainant’s Exception at 1).
Discussion 


Based on a review of the limited record available in this case, it appears to us that there are circumstances present here that warrant giving the Complainant another opportunity to be heard.  



We take note that the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) on November 14, 2003, because PGW would not let her open an account in her own name for the family business and wanted her to pay the back balance that had accumulated in the Complainant’s deceased mother’s name.  (BCS case number 1540366).  That complaint was resolved when it was agreed that the Complainant was not responsible for her mother’s bill.  Service to the restaurant was changed to the Complainant’s name when she agreed to accept responsibility for service effective June 27, 2002, the date of her mother’s death.  It was stated in the BCS report that the Complainant was current with her bills.  


We also take note of PGW’s Answer to the Complaint in this matter.  Attached to PGW’s Answer is a statement of the account for the Complainant’s family business.  It appears that an adjustment was made to that account on November 15, 2003, that removed Complainant’s mother’s past due balance of $8,296.92 from Complainant’s account.  It then appears that the Complainant has paid all current balances as they were incurred until PGW made a transfer back into her account on June 15, 2004, in the amount of $8,296.92.  It seems to us that an explanation of this accounting is in order in light of the resolution of the aforementioned BCS Complaint which absolves the Complainant of all liability for her mother’s past-due balances.  


In view of the Complainant’s efforts to pay current bills and her difficulties encountered in running a small family business, we will grant the Complainant’s Exception and allow her another opportunity for a hearing.  



Based on the foregoing discussion, we shall grant the Complainant’s Exception and modify the ALJ’s Initial Decision accordingly; THEREFORE,


IT IS ORDERED:



1.
That the Exception filed by the Complainant is granted.



2.
That the October 19, 2005, Recommended Decision of ALJ Rainey is modified consistent with this Opinion and Order.



3.
That the Complaint of Theresa Kelsey at Docket No.C-20054279 is returned to the Office of Administrative Law Judge for such further proceedings as may be appropriate.








BY THE COMMISION,







James J. McNulty

(SEAL)

ORDER ADOPTED: February 9. 2006
ORDER ENTERED:  February 23, 2006
	�	In a footnote, the ALJ stated that the Complainant called his office at approximately 2:10 P.M. on the day of the hearing to inform him that she was “stuck in traffic.”  The ALJ deemed the call to be untimely as the hearing was scheduled for 1:30 P.M. and it was concluded before the Complainant called the ALJ’s office.  (I.D. at 3).
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