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Application of UGI Utilities, Inc. – Electric
:

Division For a Protective Order 


:
Docket No. L-00030161
Pursuant to 52 Pa. Code § 5.423


:

ORDER

BY THE COMMISSION:


Presently before this Commission for consideration is an Application For Protective Order of UGI Utilities, Inc. – Electric Division (UGI) pursuant to 52 Pa. Code §5.243.  Specifically, UGI requests the issuance of a protective order restricting the disclosure of allegedly proprietary, competitively sensitive, or other confidential information filed by UGI in its quarterly and annual reliability reports pursuant to 52 Pa.Code §57.195.  The Attorney General’s Office of Consumer Advocate (OCA) filed an Answer to UGI’s Petition, arguing the information should be made available to the public as much of it is already published in other public reports, and it is of educational value to the public.  
Discussion


52 Pa. Code §5.423 provides that:

(a) General rule.  A protective order to limit the disclosure of a trade secret or other confidential information on the public record shall be issued only when a participant demonstrates that the potential harm to the participant of providing the information would be substantial and that the harm to the participant if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  A protective order to protect trade secrets or other confidential information shall apply the least restrictive means of limitation which will provide the necessary protections from disclosure.  In considering whether a protective order to limit the availability of proprietary information should issue, the Commission or the presiding officer should consider, along with other relevant factors, the following:

(1) The extent to which the disclosure would cause unfair economic or competitive damage.

(2) The extent to which the information is known by others and used in similar activities.

(3) The worth or value of the information to the participant and to the participant’s competitors.

(4) The degree of difficulty and cost of developing the information.

(5) Other statutes or regulations dealing specifically with disclosure of the information.

In general, UGI requests that this Commission issue a protective order protecting information concerning budgets that it has or will submit to the Commission in annual and quarterly reliability reports pursuant to 52 Pa.Code §57.195. UGI argues disclosing this information to the public could cause UGI substantial harm.  Conversely, OCA argues distribution operations remain fully regulated and much of the information relating to budgeted expenses and investments UGI seeks to be held proprietary are often made public at base rate cases.
1.
§57.195(b)(7) and (8): Comparison of budgeted vs. actual transmission and distribution operation and maintenance (O&M) expenses and capital expenses.    UGI argues budget information is highly sensitive, proprietary information and could have an adverse impact on UGI’s ability to obtain the best market rates from vendors of goods and services used by UGI to maintain and improve its electric transmission and distribution facilities.  As an example, UGI states that it solicited bids for a substantial upgrade to its Mountain Substation.  Given UGI’s small size, if UGI’s past and currently budgeted capital expenditures had been publicly available, it would have been an easy matter for bidders to figure out what UGI had budgeted for this project (by subtracting historical capital expenditures from the substantially higher budgeted capital expenditures) and this information could have materially affected the bids submitted.  Therefore, UGI requests this Commission issue a Protective Order similar to the one attached to UGI’s petition as Appendix A, which permits access to the information by interested parties that agree to (a) only use the information for the purpose of monitoring reliability, (b) treat and handle the information in a confidential manner and (c) file the information, or testimony or exhibits under seal in any Commission proceeding.  UGI argues that while the disclosure of aggregate data might be of less use to a vendor in the case of larger EDCs that might have multiple major projects in progress over a particular reporting period, that is not the case with small EDCs such as UGI.  UGI argues their proposed protective order will not prohibit interested parties from having access to the protected information for legitimate purposes of monitoring reliability or from using the information in proceedings before the Commission.


We recognize UGI is smaller than the six major EDCs, and as such, has smaller budgets, and fewer projects to work on average.  However, none of the other small EDCs
 petitioned for a similar protective order.  We still fail to see how the disclosure of a comparison of O&M and capital budgets to the actual transmission O&M and capital expenses through the quarterly and annual reliability reports would place the EDC at a competitive disadvantage or cause other harm.  Annual O&M and capital expenditures are already available to the public in the annual reports filed with this Commission.  An EDC’s transmission and distribution operations are still fully regulated and thus are not subject to competition from other EDCs.  Rulemaking Re Amending Electric Service Reliability Regulations at 52 Pa. Code §57, L-00030161, Final Rulemaking Order, May 20, 2004.  The public has a right to know whether maintenance and capital expenditure budgets are being met or cut and whether there is a correlation with deteriorating performance.  We do not agree with UGI that an explanation of a 10% variance should be held proprietary because the public’s right to know outweighs any foreseeable harm in potentially creating an uneven playing field for bidding on a project.  Thus, UGI has not met its burden to demonstrate the need for protecting its budget and expense information.
2.
§57.195(b)(8): Comparison of budgeted vs. actual transmission and distribution capital expenditures.   We fail to see how a comparison of budgeted versus actual transmission and distribution expenditures in the aggregate will harm UGI.  Again, capital expenditures are already in the annual reports filed with this Commission. 
3.
§57.195(b)(10) and (11): Budgeted transmission and distribution operation and maintenance expenses for the current years in total and detailed by FERC account.   Budgeted transmission and distribution capital expenditures for the current year in total and detailed by FERC account.  FERC accounts containing budgeted transmission and distribution operation and maintenance expenses are public information, and we fail to see how a showing of budgeted transmission and distribution operation and maintenance expenses for the current years in total and detailed by FERC accounts could harm UGI.  Further, we find the public’s right to know if transmission and distribution operation and maintenance expenses are being cut outweighs any potential harm to UGI. 

THEREFORE, 
IT IS ORDERED:

1.
That UGI Energy Company’s Application for a Protective Order pursuant to 52 Pa. Code §5.423 is hereby denied.
By the Commission,

James J. McNulty

Secretary

(SEAL)

Order Adopted:  March 16, 2006


Order Entered:   March 20, 2006
� The other small EDCs with customer counts less than 100,000 include: Citizens’, Wellsborough, and Pike County.
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