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HISTORY OF THE PROCEEDING



On January 10, 2005, Thomas L. Wolfe (“Wolfe” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following:  that he did not agree with the reading that the Respondent was getting from his residence; that he is not at his residence during the week because he works in Harrisburg; that he is at his residence briefly on the weekends; that his bills should not be as high as they are since his usage is low; that the Respondent’s customer service representatives failed to believe that he was not using any appliances; that the Respondent’s representative, who came to check the meter, stated that nothing was being used and that the reading on the outside differed from the reading on the inside; and that the Respondent’s representative explained that the Complainant was receiving estimates based on the previous owner’s usage.  The Complainant wants the Commission to investigate the matter. 



The Respondent, through its counsel, filed an answer on March 7, 2005.  In its Answer, the Respondent admitted that it provides electric and gas service to the Complainant.  The Respondent denied that the Complainant was overcharged for electric service.  The Respondent averred that the Complainant was being billed for the actual usage based on the Respondent’s tariff which was approved by the Commission.  The Respondent indicated that it would conduct a high bill investigation.


By notice dated March 24, 2005, the case was scheduled for a hearing before Administrative Law Judge Herbert Smolen on April 27, 2005, at 1:30 p.m. as a part of the call of the docket program. 



Subsequently, the case was reassigned to Administrative Law Judge Cynthia Williams Fordham.



Due to a conflict, the Complainant requested a continuance.  Instead of continuing the matter, the presiding officer changed the hearing to 9:30 a.m. on the same day to accommodate the Complainant.



A hearing was held in this matter in the Philadelphia State Office Building on April 27, 2005, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Thomas L Wolfe, testified in support of the complaint and sponsored two exhibits:  Complainant’s Exhibit 1 - complaint; and Complainant’s Exhibit 2 - copy of Complainant’s bills for November 2004, December 2004 and January 2005.  Lisa A. Lutz, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Anita Armstead, a regulatory assessor for the Respondent, who sponsored three exhibits:  PECO Exhibit 1 - the account statement; PECO Exhibit 2 - Field Report; and PECO Exhibit 3 - the Bureau of Consumer Services Decision dated November 18, 2004.  



The record in this case consists of a thirty-eight page transcript of the hearing and five exhibits.  The record closed when the transcript was received on May 24, 2005.

FINDINGS OF FACT



1.
The Complainant is Thomas L. Wolfe, P. O. Box 8896, Elkins Park, Pa. 19027.  The service address is 1709 Chelsea Road, Elkins Park, Pa. 19027. 


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant purchased the Chelsea Road property in January 2004 (Tr. 9).



4.
The prior owner was a 90 year old who was on the budget plan (Tr. 9).



5.
The Complainant has a residential electric and gas account with the Respondent (Tr. 15; Complainant’s Ex. 2; PECO Ex. 1).



6.
When the Complainant requested service from the Respondent, he was put on a budget plan.  He asked to be removed from the budget plan (Tr. 9). 



7.
The Complainant’s first bill for electric and gas service at the Chelsea Road property was for the period ended January 28, 2004.  The bill in the amount of $166.69 was an estimated bill.  When the $6.00 transfer fee was added to the initial bill, the total was $172.69.  The Complainant was asked to pay a budget payment of $63.00 (Tr. 16; PECO Ex. 1).


8.
The bill was cancelled when the Respondent got an actual reading.  The revised bill, in the amount of $99.23, was based on an actual reading of 5879 kilowatt hours for electric and 2035 ccfs for gas.  The Complainant was asked to pay a budget payment of $63.00 (Tr. 16; PECO Ex. 1).



9.
The Complainant lives in the Chelsea Road property alone.  He works in Harrisburg from Monday through Friday (Tr. 6, 7, 34, 35).


10.
The Complainant is at his residence about ten minutes on Friday and Saturday because he takes care of his two elderly grandparents and his mother (Tr. 6, 35).



11.
The Complainant has a furnished three bedroom row house with a living room, dining room, kitchen and a large basement (Tr. 8, 11, 12).



12.
The Complainant has the following gas appliances:  a gas house heater and a 40-gallon gas hot water heater (Tr. 12, 13, 17, 20; PECO Ex. 2). 



13.
The Complainant does not have a refrigerator or other electric appliances.  The gas stove is not installed (Tr. 8, 10, 11). 


14.
When it is cold, the Complainant’s gas heat is set between 60 and 65 degrees so that his pipes will not freeze (Tr. 9, 13, 22). 



15.
The Complainant’s bills after January 2004 were based on actual meter readings (Tr. 17; PECO Ex. 1).



16.
The Complainant’s electric meter is outside and the gas meter is inside (Tr. 17). 



17.
Between January 2004 and March 2005, the Complainant’s electric usage ranged between a low of 13 kilowatts hours in April 2004 and a high of 90 kilowatts hours in July 2004.  The Complainant’s gas usage ranged between a low of 22 ccfs in May, July and August 2004 and a high of 210 ccfs in January 2005 (C. Ex. 2; PECO Ex. 1).  



18.
On March 11, 2005, Peg O’Donnell, a high bill investigator for the Respondent, conducted a high bill investigation at the Complainant’s property.  She verified the meter readings and prepared a cost estimate.  The electric meter reading was 06439 kilowatt hours on March 11, 2005.  This showed that 23 kilowatts hours had been used since the February 25, 2005 meter reading.  The gas meter reading was 3021 ccfs.  It showed that 101 ccfs had been used since February 25, 2005 (Tr. 19; PECO Ex. 2).


19.
The cost estimate for the Complainant included lighting for six to eight rooms, a standing fan and circular-hot water system (Tr. 21, 23; PECO Ex. 3). 



20.
Ms. O’Donnell verified the last bill reading as being correct.  The daily average usage was in line with the previous month’s usage.  The gas meter was idle when she arrived on March 11, 2005 (Tr. 21).



21.
Ms. O’Donnell performed a passing load test on the gas meter using the gas water heater (Tr. 22, 23).



22.
Ms. O’Donnell concluded that based on the gas appliances the Complainant had the potential to use the gas for which he was charged (Tr. 22).



23.
Ms. O’Donnell offered to do a passing load on the electric meter and the Complainant declined the offer (Tr. 22; PECO Ex. 2).



24.
The Bureau of Consumer Services closed the informal complaint on November 18, 2004 verbally.  The inbound closing report indicated that the customer was satisfied and did not want a payment arrangement (Tr. 23, 24; PECO Ex. 3).


25.
At the time of the hearing, the average monthly bill for gas and electric was $104.00 and the calculated budget was $115.00 (Tr. 25; PECO Ex. 1). 



26.
At the time of the hearing, the Complainant’s balance was $731.40 (Tr. 18; PECO Ex. 1).  

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that he purchased the Chelsea Road property in January 2004 (Tr. 9).  The Complainant lives in the Chelsea Road property alone.  He is not at the property during the week because he works in Harrisburg from Monday through Friday (Tr. 6, 7).  He stated that he is at his residence about ten minutes on Friday night and Saturday because he takes care of his two elderly grandparents and his mother (Tr. 6, 35).



The Complainant’s residence is a furnished three bedroom row house with a living room, dining room, kitchen and a large basement (Tr. 8, 11, 12).  He is contesting the bills because he does not use electric appliances in the property.  The Complainant does not have a refrigerator.  The gas stove has not been installed (Tr. 8, 10, 11).  The Complainant questioned why his bills were higher in 2005 when the time he spent at the property was the same. 


Anita Armstead, a regulatory assessor for the Respondent testified that the Complainant’s first bill for electric and gas service at the Chelsea Road property was for the period ended January 28, 2004.  The bill in the amount of $166.69 was an estimated bill.  When the $6.00 transfer fee was added to the initial bill, the total was $172.69.  The Complainant was asked to pay a budget payment of $63.00 (Tr. 16; PECO Ex. 1).  When the Respondent obtained an actual reading, the initial bill was cancelled.  The revised bill, in the amount of $99.23, was based on an actual reading of 5879 kilowatt hours for electric and 2035 ccfs for gas.  The Complainant was asked to pay a budget payment of $63.00 (Tr. 16; PECO Ex. 1).  All of the bills after the initial bill were based on actual readings (Tr. 17; PECO Ex. 1).


Peg O’Donnell, a high bill investigator, for the Respondent, conducted a high bill investigation at the Complainant’s property on March 11, 2005 (Tr. 19; PECO Ex. 2). 

She conducted a passing load on the gas meter using the gas water heater (Tr. 22).  She did not drop the load and idle the electric meter because the Complainant declined (PECO Ex. 2).  Ms. O’Donnell verified the last bill reading as being correct.  The daily average usage was in line with the previous month’s usage.  She noted that the gas meter was idle when she arrived on March 11, 2005 (Tr. 21).  She concluded that based on the gas appliances, a gas house heater and 

a 40 gallon gas hot water heater, the Complainant had the potential to use the gas for which he was charged (Tr. 20, 22; PECO Ex. 2). 



The Complainant’s bills after January 2004 were based on actual meter readings (Tr. 17; PECO Ex. 1).  


The following chart shows the Complainant’s electric and gas usage at the property. 

	Month
	2004 kilowatt usage
	2005 kilowatt usage
	2004 ccfs
	2005ccfs

	January
	24
	39
	79
	210

	February
	64
	50
	134
	111

	March
	14
	41
	24
	201

	April
	13
	
	23
	

	May
	20
	
	22
	

	June
	29
	
	24
	

	July
	90
	
	22
	

	August
	43
	
	22
	

	September
	66
	
	24
	

	October
	57
	
	32
	

	November
	29
	
	77
	

	December
	23
	
	160
	


(PECO Ex. 1) 


Based on the evidence in the record, the Complainant’s electric usage was consistent.  His bills increased due to gas usage in the winter months.  In February 2004 his gas usage was 134 ccfs.  His gas bill was $151.03.  Since the Complainant was on the budget only $63.00 was requested.  Therefore, the Complainant did not know his exact usage.  His usage in December 2004 and January through March 2005 exceeded 100 ccfs each month.  The Respondent attributed it to the gas heater and the gas water heater.  The Complainant testified that he is not home.  However, he does have the gas heat on to prevent the pipes from freezing.  The thermostat is set between 60 and 65 degrees (Tr. 9, 13). 



The Bureau of Consumer Services informal complaint was closed verbally.  It was noted that the Complainant was satisfied and did not want a payment arrangement (PECO Ex. 3).



At the time of the hearing, the Complainant’s balance was $731.40 (Tr. 18; PECO Ex. 1).  



The Complainant has failed to sustain his burden of proof.  Based on the evidence in the record, his bills were higher because the gas usage increases in the winter months.  Therefore, the bills were correct as rendered and the Complainant is responsible for paying the outstanding balance. 



Within sixty (60) days of a Commission Order in this matter, the Complainant shall pay the outstanding balance. 



Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Thomas L. Wolfe against the PECO Energy Company at Docket C-20054226 is dismissed.



2.
That sixty (60) days after a Final Commission Order is issued the Complainant shall pay the outstanding balance to the Respondent.


3.
That the record in this case is marked closed.

Date:
January 26, 2006



___________________________________








Cynthia Williams Fordham








Administrative Law Judge

�	Ms. O’Donnell did not testify at the hearing because she had been injured in an accident the day before the hearing.  Since there were no unresolved questions about her investigation, a further hearing was not necessary (Tr. 19). 
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