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HISTORY OF THE PROCEEDING



On October 18, 2004, James and Jackie Sampson, (“Sampson” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following, among other things:  that Ms. Sampson contacted Mary, a PECO employee, on September 7, 2004 to inform her that check #1087 in the amount of $1,010.21 did not clear the bank; that Mary told her that the check did not show on the account; that she contacted the bank and verified that the check for the PECO payment was not paid; that Ms. Sampson told Mary that she would make a cash payment of $800 since the payment did not go through; that Ms. Sampson asked what PECO’s policy was for submitting a check for payment a second time; that Mary told her that PECO does not usually deposit a check again if it did not go through the first time; that Mary told her that PECO would not deposit his check again, that she would make that notation on the account and that the balance could be paid by September 29, 2004; that Ms. Sampson made the $800 cash payment on September 11, 2004 at a payment center; that PECO deposited the check again on September 14, 2004; that the Complainants’ Wachovia account was overdrawn; that PECO promised a refund check when she called about the overdrawn account; that they filed an informal complaint on September 22, 2004; and that they received a refund check of $800.00 dated September 27, 2004.  In addition, the Complainants alleged that they were being slammed by PECO for a $1,500 bill from Energy East Solutions.  The Complainants want a refund check that covers all of their insufficient fund bank fees.  



The Respondent, through its counsel, filed an Answer on November 18, 2004.  In its Answer, the Respondent admitted that it received a check in the amount of $1,010.21 from the Complainants on September 2, 2004; and that the Complainants contacted the Respondent on September 7, 2004, asking for the check to be put on hold because the check had not cleared the account.  The Respondent averred that it uses high speed mail extraction equipment and does not have the ability to place checks on hold.  The Respondent admitted that the Complainants made a cash payment on September 13, 2004 in partial payment for the check that did not clear and that it reprocessed the check at or near the time the cash payment was made.  On September 27, 2004 a refund check was mailed to the Complainants and acknowledged by them on September 28, 2004.  The Respondent stated that the current balance was $2,646.09.  The Respondent referred to the Bureau of Consumer Services decision dated October 1, 2004 which required the Complainants to pay the account balance of $2,586.84 by October 14, 2004.  



An initial hearing was held in this matter in the Philadelphia State Office Building on April 28, 2005, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Jackie Sampson, and her sister Delores Cobb, testified in support of the complaint and sponsored two exhibits: Complainant’s Exhibit 1 – check dated September 2, 2004; and Complainant’s Exhibit 2 – bank statements.  Lisa A. Lutz, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Anita Armstead, a regulatory assessor for the Respondent, who sponsored three exhibits – PECO Exhibit 1 - the account statement; PECO Exhibit 2 - summary; and PECO Exhibit 3 - the Bureau of Consumer Services Decision, dated October 1, 2004.



The Complainants’ two exhibits and PECO Exhibit 3 were admitted without objection.  Ms. Sampson objected to the charges and balances on PECO Exhibit 1 and the information about the supplier on PECO Exhibit 2.  Therefore, the record was held open to give Ms. Sampson an opportunity to provide copies of the bills or other documents to show that they did not have a supplier for electric service and that they did not owe the Respondent the money charged by the supplier.  In addition, she could provide information concerning the outstanding amount due.  If this information was provided, the parties would be given time to reconcile the matter and report to the presiding officer.  However, the Complainants failed to provide further information or request additional time to submit this information.  Since the Complainants did not provide evidence to refute the information in PECO Exhibits 1 and 2, the exhibits are admitted.  


The record in this case consists of a sixty nine-page transcript of the hearing and five exhibits.  The record in this matter closed on May 19, 2005.
FINDINGS OF FACT



1.
The Complainants are James and Jackie Sampson, 2731 Germantown Avenue, Philadelphia, Pa. 19133.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
James Sampson is the ratepayer for the commercial electric account with the Respondent at account number 24-04-10-248068.  Mr. Sampson and Ms. Sampson are siblings (Tr. 13, 14, 32; PECO Ex. 1).



4.
The Complainants operate a small hat shop (Tr. 13).


5.
The Complainants’ balance for the electric account was $3,442.10 on August 5, 2004 (PECO Ex. 1).


6.
The Complainants made a payment on August 16, 2004 in the amount of $422.61 (Tr. 34). 



7.
The Respondent’s sales representative came to the Complainants’ business on September 2, 2004 to collect on the delinquent account (Tr. 6, 9).


8.
Ms. Sampson gave the Respondent’s representative a $1,010.21 check dated September 2, 2004 (Tr. 6, 9, 16, 22, 23; C. Ex. 1; PECO Ex. 1).


9.
The check was written on the checking account of Delores Cobb, the Complainants’ sibling (Tr. 16, 22, 23; C. Ex. 1).


10.
The check was posted to the Complainants’ electric account on September 2, 2004 (Tr. 34; PECO Ex. 1).



11.
On September 7, 2005, the check was returned for insufficient funds (Tr. 6, 17; C. Ex. 1).



12.
Ms. Sampson deposited cash in the account to cover the check (Tr. 6).



13.
When Ms. Sampson called the bank on September 8, 2004, she was informed that the check did not clear (Tr. 6; C. Ex. 2).



14.
Ms. Cobb called the bank and was told that it was up to the Respondent to decide whether to redeposit the check (Tr. 17, 18).



15.
On September 8, 2004, Ms. Sampson called the Respondent and explained the situation to the Respondent’s sales representative.  Ms. Sampson was assured that the check would not be redeposited (Tr. 6, 10, 17, 35).



16.
Based on the assurance from the Respondent, Ms. Sampson withdrew $800.00 and paid the Respondent $800.00 in cash on September 13, 2004 (Tr. 6; PECO Ex. 1).  



17.
Ms. Cobb also called the Respondent about the check.  Four customer service representatives told her that it would not be redeposited.  After the check was redeposited, a customer service representative said that it was a possibility that the check would be deposited again (Tr. 17, 18, 23, 24).



18.
The Respondent’s policy does not allow it to hold a check that is already in the system.  All checks are posted.  If it is returned to the payment section for insufficient funds, it is redeposited.  If it clears the second time, the payment is listed as posted on the original date.  If it does not clear the second time, the payment is removed from the account and the customer is charged a return check fee (Tr. 36, 45).



19.
Neither Ms. Sampson nor Ms. Cobb called the bank to stop payment on the check (Tr. 11, 25).


20.
The $800.00 payment was posted by the Respondent on September 13, 2004 (PECO Ex. 1).


21.
On September 13, 2004, the Respondent redeposited the check for $1,010.21 (Tr. 6; C. Ex. 2).



22.
On September 13, 2004, after a $135.00 deposit was made, Ms. Cobb’s bank account balance was $1,321.44.  After the $1,010.21 was redeposited, the balance was $311.23.  The balance was $.98 after $301.50 was withdrawn and a Pay pal purchase of $8.75 was paid.  The additional twelve Pay pal purchases and the six other items could not be paid (Tr. 6, 7, 13; C. Ex.  2).



24.
The bank charged Ms. Cobb’s account $630.00 or $35.00 for each of the eighteen items (Tr. 7; C. Ex. 2).



25.
The Complainants filed an informal complaint on September 22, 2004 (PECO Ex. 3).


26.
The Respondent sent the Complainants a refund check in the amount of $800.00.  The Complainants received the check by September 27, 2004 (Tr. 8, 34; PECO Ex. 1). 



27.
It is not the Respondent’s policy to issue a refund when there is an outstanding balance on the account (Tr. 47).



28.
On October 6, 2004, the Complainants’ electric account balance was $3,057.37 (PECO Ex. 1).



30.
From April 6, 2001 to May 8, 2001, the Complainants’ generation supplier was Energy East Solutions (Tr. 41; PECO Ex. 2).



31.
From May 7, 2003, through June 5, 2004, Electric America was the Complainant’s generation supplier and the Respondent was the billing agent (Tr. 41, 42; PECO Ex. 1).



32.
The Complainant was chosen at random to participate in the MST program, a program to promote competition.  A notice was sent to each customer that was selected.  If the customer did not want to have a supplier, the customer was required to notify the Respondent.  If the customer failed to respond, the customer’s account was automatically switched to the supplier (Tr. 53, 54). 



33.
At the time of the hearing, the outstanding supplier charges were $1,459.92 (Tr. 40).


34.
In response to the Mr. Sampson’s informal complaint, the Bureau of Consumer issued a decision dated October 1, 2004.  To prevent termination of service, the Complainant was ordered to pay the past account balance of $2,586.84 by October 14, 2004 and pay future bills by the due date each month.  It was noted that the Respondent verified that the customer received the $800.00 refund.  After receiving information about the bank charges, the Respondent would analyze and determine if the redepositing of the check for $1,010.21 was the cause of returned check charges totaling $420.00 and issue payment as required (Tr. 38, 39; PECO Ex. 3). 



35.
The Complainants did not comply with the Bureau of Consumer Services decision (Tr. 39). 


36.
The Complainants paid $800.00 on November 5, 2004 and $388.72 on December 6, 2004 (PECO Ex. 1).


37.
The Respondent analyzed the bank fees and offered to pay $315.00, which is half of the $630.00 bank fee.  Ms. Sampson did not accept this offer (Tr. 39). 



38.
The Respondent is holding the Complainants’ $910.00 security deposit.  The customer must pay the bill on time for twelve months before the security deposit can be returned (Tr. 40).



39.
At the time of the hearing, the Complainants’ average monthly bill was $378.00 (Tr. 37; PECO Ex. 1). 



40.
At the time of the hearing, the Complainants’ account balance was $2,939.37 (Tr. 38; PECO Ex. 1) 

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainants are the proponent of a rule or order.  Therefore, the Complainants bear the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainants must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainants have satisfied their burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainants’ evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainants presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainants have satisfied their burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984). 

Check Returned for Insufficient Funds



It is undisputed that the check dated September 2, 2004 was returned for insufficient funds and that it was redeposited.  



Ms. Sampson testified that she called and talked to Mary, a PECO Representative, who told her that the Respondent does not normally deposit a check a second time (Tr.11).  Ms. Sampson asked her to make sure that it would not be redeposited before she withdrew the money to pay cash to the Respondent (Tr.11).  Ms. Sampson said that Mary put her on hold and when she returned, she said that the check would not be redeposited.  Anita Armstead, the regulatory assessor for the Respondent, testified that the Respondent’s records showed that a representative did tell Ms. Sampson that the check would not be deposited again.


Ms. Sampson testified that she did not call the bank to tell them to stop payment on the check (Tr.12).  Ms. Cobb said that she did not ask the bank to stop payment on the bank because the Respondent assured them that the check would not be deposited again.  Consequently, she did not want to incur the $30.00 fee to stop payment (Tr. 25). 


The record shows that the Respondent redeposited the check on September 13, 2004, the same day that Ms. Sampson made the $800.00 cash payment (C. Ex. 1, 2; PECO Ex. 1).  In addition to the check, there was a $300.00 withdrawal and numerous Pay Pal payments and other payments.  Eighteen items could not be processed because the account was overdrawn.  The bank charged $35.00 for each of the items for a total of $630.00 in fees (Tr. 26, 27; C. Ex. 2).


Ms. Sampson said that she called the Respondent on September 14, 15 and 21, 2004, and talked to Joe Rychalsky about the problem of the overdraft and related charges.  He promised to refund the $800.00 and credit the account for $420.00.  The credit was for the fees charged for 12 items at $35.00 each (Tr. 19).  Ms. Cobb testified that Mr. Rychalsky also told her that the fees would be refunded (Tr. 20).  Subsequently, Mr. Rychalsky told her that he was not going to refund the money.  After that conversation, she was not allowed to talk to him (Tr. 20-22).


An informal complaint was filed after the credit was not given (Tr. 22).



The Respondent refunded the $800.00 in response to the informal complaint.  In reviewing the records, the Respondent discovered that Ms. Sampson contacted the Respondent on September 8, 2004 and the representative, in error, told her that the check would not be redeposited (Tr. 35).  Therefore, the Respondent refunded the $800.00 even though there was an outstanding balance on the account (Tr. 35, 36).


Ms. Armstead testified that the Respondent’s policy does not allow it to hold a check that is already in the system.  The check is posted.  If it is returned to the payment section for insufficient funds, it is redeposited.  If it clears the second time, the payment is listed as posted on the original date (Tr. 36).  If it does not clear the second time, the payment is removed from the account (Tr. 36).



Ms. Armstead testified that the Respondent received the request from Ms. Sampson concerning the insufficient funds charges and agreed to consider it.  She denies that a commitment was made to compensate Ms. Sampson for those charges (Tr. 37).  She said that Robin Boyd who handled the case at the informal complaint level informed Ms. Sampson that the Respondent would not pay for those charges (Tr. 37).  Ms. Armstead stated that the Respondent’s offer to pay for half of the charges was rejected.


The Complainants have failed to prove that the Respondent should reimburse them for them for the bank charges.  It is clear that the account did not have enough funds to cover the check when the check was written.  Although Ms. Sampson offered to pay cash, she was only paying the Respondent $800.00 in cash with a promise to pay the rest by September 29, 2004.  It is undisputed that the Respondent’s representative did give them erroneous information about whether the check would be redeposited.  Nevertheless, the Respondent refunded the $800.00 payment even though there was an outstanding balance of $2,586.84 (PECO Ex. 1).  The Complainants have failed to show that the Respondent is responsible for paying for the bank charges. 
Supplier


Ms. Sampson denied that there was a supplier for the electric account.  She denied that they owed the Respondent money for the supplier charges.  



Ms. Armstead testified that customers were selected randomly to participate in the electric choice program.  The customers were notified by letter that they were selected for the program (Tr. 53).  If the customers did not return the form to indicate that they did not want to participate, they were automatically transferred to a supplier (Tr. 53, 54; PECO Ex. 2).   



The Respondent presented the account statement to show that the Complainant’s June 2003 through the June 2004 bills contained supplier charges (Tr. 41, 42, 52, 54, 55; PECO Ex. 1).  At the time of the hearing, the outstanding supplier charges amounted to $1,459.92 (Tr. 40; PECO Ex. 1, 2). 



The Complainants failed to provide evidence to show that they were not in the electric competition program.  Even if they could prove that they did not have a supplier, PECO would have charged them for generation.  Therefore, the Complainants failed to demonstrate that the account balance is incorrect.  The complaint is dismissed and the Complainants are responsible for the outstanding balance.  The Complainants are ordered to pay the outstanding balance sixty (60) days after service of the final order in this matter. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa. C.S. §701.


2.
The Complainants have the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
The Complainants failed to sustain their burden of proof.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by James and Jackie Sampson against PECO Energy Company at Docket C-20043860 is dismissed.



2.
That within sixty (60) days of service of the Commission’s Order, the Complainants shall pay to the Respondent the outstanding balance.



3.
That the record in this case be marked closed.

Date:
January 27, 2006 



__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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