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HISTORY OF THE PROCEEDING



On January 18, 2005, Karen V. Sharpe (“Complainant” or “Sharpe”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“Respondent” or “PECO”), alleging the following:  that her gas bills are astronomical; and that she was required to pay a security deposit.  She requested that she be placed on a budget plan.  


On March 9, 2005
, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent admitted that it requested a security deposit from the Complainant.  The Respondent averred that the security deposit was warranted in light of the Complainant’s poor payment history.  It was noted that the Bureau of Consumer Services decision confirmed that the Respondent was permitted to charge the security deposit.  Nevertheless, the Respondent agreed to waive the deposit and credited the Complainant’s account on January 27, 2005 for the deposit paid.  The Respondent agreed to conduct a high bill investigation at the Complainant’s property.

By Hearing Notice dated March 24, 2005, the parties were notified that an Initial Hearing was scheduled for Wednesday, April 27, 2005 before Administrative Law Judge Herbert Smolen.  By Judge Change Notice dated April 15, 2005, this case was reassigned to Administrative Law Judge Cynthia Williams Fordham.  



On April 21, 2005, a continuance was granted to permit the Respondent to conduct a field visit at Complainant’s residence and the April 27, 2005 hearing was cancelled.  By Hearing Notice dated May 11, 2005, the parties were notified that an Initial Hearing was scheduled for Wednesday, June 15, 2005 at 10:00 a.m.  



On June 1, 2005, Prehearing Order #2 was issued advising the parties of the date and time of the scheduled hearing and notifying them of the procedural rules applicable to this proceeding (Tr. 4).


A hearing was held in this matter on June 15, 2005 in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Karen V. Sharpe, did not appear.  Therefore, the hearing in this matter was started at 10:15 a.m. (Tr. 2).  Lisa A. Lutz, Esquire, represented PECO Energy Company.  Anita Armstead, a regulatory assessor for the Respondent, testified on behalf of the Respondent and sponsored two exhibits:  PECO Exhibit 1 - account statement; and PECO Exhibit 2 - the Bureau of Consumer Services decision, dated December 30, 2004.



The record consists of a 17 page transcript and two exhibits.  The record closed upon receipt of the transcript on July 15, 2005.  
FINDINGS OF FACT



1
The Complainant is Karen V. Sharpe, 2532 West 6th Street, Chester, PA 19013-2104.


2.
The Respondent is PECO Energy Company.

3.
On January 18, 2005, Complainant filed a Formal Complaint with the Commission against Respondent alleging that her gas bills are astronomical, that she was required to pay a security deposit and requesting that she be placed on a budget plan.
4.
By Hearing Notice, dated May 11, 2005, and Prehearing Order #2, dated June 1, 2005, the Complainant was advised that an Initial Hearing on her Complaint was scheduled for Wednesday, June 15, 2005 at 10:00 a.m. (Tr. 3, 4).
5.
All documents relevant to this proceeding were mailed to Complainant at the address provided on her Complaint form and were not returned to the Commission by the United States Postal Service as undeliverable.
6.
Complainant did not appear for the hearing (Tr. 2).

7.
The Respondent sent field representatives to the Complainant’s property on March 9, 2005 and April 28, 2005 to conduct field investigations.  Although the appointments had been scheduled in advance, the Complainant told the field representatives that she had to reschedule.  She failed to reschedule the appointment after the April 28, 2005 appointment was cancelled (Tr. 9, 10).
8.
At the time of the hearing, the Complaint’s account balance was $1,350.54 (Tr. 8; PECO Ex. 1).
DISCUSSION



In her Formal Complaint, Complainant alleged high billing and that she was required to pay a security deposit.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  


The Complainant did not participate in the June 15, 2005 hearing.  The Complainant failed to call to request a continuance or indicate that she would not be able to attend the hearing (Tr. 2).  


Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).  The hearing date, time and location were on the hearing notice, dated May 11, 2005, and Prehearing Order #2, dated June 1, 2005.  The U. S. Postal Service did not return these documents to the Commission.  Therefore, Complainant is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  Her failure to appear is unexcused.


Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F‑00161106.  
Section 332 (f) of the Public Utility Code, 66 Pa. C.S. §332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C. S. §332(f) and 52 Pa. Code §5.245 and the record was closed.



The Respondent’s witness, Anita Armstead, testified that the account balance was $1,350.54 (Tr. 8; PECO Ex. 1).  The Respondent requested that the Complainant pay the outstanding balance in full (Tr. 10).



Ms. Lutz moved for dismissal of this case for failure to prosecute.  The motion was granted (Tr. 13, 14).  


Since the Complainant did not appear, she waived the opportunity to participate in the hearing and this case will be dismissed in its entirety with prejudice.  52 Pa. Code §5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
As the party seeking relief from the Commission, Complainant had the burden of proof and failed to carry that burden.  66 Pa. C.S. §332(a).



3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).



4.
By failing to appear for the hearing, Complainant waived the opportunity to participate and this case will be dismissed in its entirety with prejudice.  52 Pa. Code §5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of PECO Energy Company to dismiss the Complaint of Karen V. Sharpe at Docket No. C-20054230 is granted.

2.
That the Formal Complaint filed by Karen V. Sharpe against PECO Energy Company at Docket No. C-20054230 is dismissed in its entirety with prejudice for failure to prosecute.

3. That the record in this case be marked closed.
Dated: January 27, 2006
_________________________






Cynthia Williams Fordham





Administrative Law Judge
	�	 Respondent was served with a  copy of the Complaint on February 17, 2005.
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