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HISTORY OF THE PROCEEDING



On February 11, 2005, David Sirulnik (“Sirulnik” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“Respondent” or “PECO”) alleging that his service was being terminated, that he did not agree to the payments required under Respondent’s CAP program and that a LIHEAP grant was not credited to his account.
  The Complaint is a timely appeal from an informal decision of the Commission’s Bureau of Consumer Services (“BCS”) issued November 9, 2004.  


On March 18, 2005, the Respondent filed a Certificate of Satisfaction stating that this matter had been settled.  On March 29, 2005, the Complainant filed a letter objecting to the Certificate of Satisfaction.  This case was scheduled for hearing because of the objection.  


By hearing notice dated April 29, 2005, the parties were notified that a hearing was scheduled for Tuesday, May 31, 2005, as one of the call of the docket cases.  This case was originally assigned to Administrative Law Judge Rainey.  By Judge Change Notice, dated May 2, 2005, this case was reassigned to Administrative Law Judge Cynthia Williams Fordham.  On May 12, 2005, a Prehearing Order was issued setting forth the procedural rules applicable to this proceeding.  


An initial hearing was held in this matter in the Philadelphia State Office Building on May 31, 2005, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, David Sirulnik, appeared, testified on his own behalf and submitted one exhibit, a completed Monthly Budget Information Form, which was admitted into the record.  Lisa A. Lutz, Esquire, represented the Respondent.  The Respondent presented the testimony of one witness, Anthony Costello, a regulatory assessor, who sponsored three exhibits which were admitted into the record.  


The record consists of a 24 page transcript and four exhibits.  The record closed upon receipt of the transcript on June 22, 2005.

FINDINGS OF FACT

1.
The Complainant is David Sirulnik, 453 Fitzgerald Street, Philadelphia, Pennsylvania 19148.
2.
The Respondent is PECO Energy Company.
3.
On February 11, 2005, Complainant filed a Formal Complaint with the Commission alleging that his service was being terminated and disputing the payments required under Respondent’s CAP program.  
4.
The Complainant participates in Respondent’s CAP Rate Program.  From July through September he receives a seventy-five percent (75%) discount on the first 500 kilowatt hours and a thirty percent (30%) discount on the next 100 kilowatt hours of electricity he uses each month.  From October through June, he receives a seventy-five percent (75%) discount on the first 500 kilowatt hours of electricity he uses each month (Tr. 14, 15).



5.
When he enrolled in the CAP Rate program, the Complainant was informed that his monthly budget bill would be approximately $53.00 per month.  The Complainant disputes that he agreed to enrollment in the CAP Rate because he cannot pay this amount (Tr. 7).
6.
The Complainant has a monthly gross income of $205.00 from Public Assistance.  He also receives $149.00 in food stamps (Tr. 7, 8; C. Ex. 1).  

7.
The Complainant’s average monthly bill is $66.00 and his monthly budget bill is $73.00 (Tr. 15).
8.
The Complainant did not make any payments on this account between March 2003 and the date of the hearing.  A LIHEAP grant in the amount of $582.00 was credited to the Complainant’s account on December 7, 2004 (Tr. 15; PECO Ex. 1).
9.
Since 1997, seven payment arrangements have been issued on Complainant’s account (Tr. 16; PECO Ex. 2).
10.
The most recent payment arrangement on this account was the Bureau of Consumer Services decision issued on November 9, 2004.  This decision provided Complainant with an extended December 2004 billing due date, required Complainant to pay $63.00 by December 2, 2004 and then make monthly payments equal to his monthly budget bill (calculated under the CAP rate) plus $10.00 per month towards his overdue balance (Tr. 17; PECO Ex. 1, 2, 3). 
11.
The Complainant did not comply with any of the payment arrangements made on this account (Tr. 17, PECO Ex. 1, 3).  
12.
At the time of hearing, the Complainant’s account balance with Respondent was $2,718.17 (Tr. 16; PECO Ex. 1).
DISCUSSION

In his formal complaint, the Complainant alleged that his service was being terminated and disputed a payment arrangement issued to him by the Bureau of Consumer Services (“BCS”).  The Complainant testified that he cannot pay his monthly electric bills.  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Commw. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Commw. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.  1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Commw. 1984).  


The Complainant testified that it is impossible for him to pay $53.00 a month to the Respondent since he only receives $205.00 a month from public assistance (Tr. 8, 9).  He explained this to the Respondent’s representative when he was applying for the CAP Rate program (Tr. 8).  The Complainant filed a formal complaint to contest the Bureau of Consumer Services decision which also required him to pay the $53.00 CAP Rate payment each month (Tr. 18, 19; PECO Ex. 3)
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401, et seq., became effective December 14, 2004, and applies to this proceeding.  This new law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(c) of the Public Utility Code reads as follows:

(C)
Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).



The General Assembly has made it clear that the Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities.  

Section 1403 of the Public Utility Code defines a CAP program as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa. C.S. § 1403 (Definition of “Customer Assistance Program”).



The Respondent’s witness, Anthony Costello, testified that the Complainant participates in the Respondent’s CAP Rate program.  In this program, from July through September, the Complainant receives a seventy-five percent (75%) discount on the first 500 kilowatt hours and a thirty percent (30%) discount on the next 100 kilowatt hours of electricity he uses each month.  From October through June, he receives a seventy-five percent (75%) discount on the first 500 kilowatt hours of electricity he uses each month (Tr. 14, 15).  The discount received by a customer enrolled in PECO’s CAP program is based upon the household income and size in relation to the federal poverty guidelines.  PECO’s CAP Rate program meets the requirements of 66 Pa. C.S. §1403 and, therefore, the Commission lacks the authority to establish a payment arrangement for Complainant and his complaint must be dismissed.  The Complainant is obligated to pay for the service that he uses by making payments as required by CAP administrators or face the threat of service termination.  



The Complainant denies that he agreed to the payments required by the CAP Rate program.  However, his participation in this program provides him with the lowest service rates possible.  Therefore, it is advantageous for him to remain in this program.  The Complainant further disputes the payment arrangement established by the informal BCS decision issued November 9, 2004.  Nevertheless, as stated above, the enactment of Chapter 14 divested the Commission of the authority to issue payment arrangements to utility customers who participate in the CAP program.  66 Pa. C.S. §1405(c).  Jeffrey Federer v. Equitable Gas Company, Z-016211175 (Order entered June 1, 2005).  This is consistent with the Commission’s Implementation Order, entered March 4, 2005 and the Second Implementation Order, entered September 12, 2005.  Therefore, the Complainant is bound by the terms of PECO’s CAP program which governs how missed payments will be treated. 



Accordingly, the complaint in this matter is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).

3.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401, et seq., applies to this proceeding.

4.
The Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities, pursuant to 66 Pa. C.S. §1405(c).

5.
PECO’s CAP Rate program meets the requirements of 66 Pa. C.S. §1403.


ORDER

THEREFORE,

IT IS ORDERED: 
1.
That the Complaint filed by David Sirulnik against PECO Energy Company at Docket No. Z-01755460 is dismissed.


2.
That the record in this case be marked closed.

Dated:
January 30, 2006



_____________________________








Cynthia Williams Fordham







Administrative Law Judge
� 	The Complaint allegation regarding application of LIHEAP funds was resolved prior to the hearing.  This decision will focus on disposition of the remaining issues.
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