BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
City of Scranton
:

:

C-20054405

v.
:

C-20054415


:

C-20054735
Reading Blue Mountain & Northern Railroad,
:


:

and
:


:

Pennsylvania Department of Transportation,
:

Pennsylvania Public Utility Commission 
:

Law Bureau, and
:

Lackawanna County as Party Respondents
:
RECOMMENDED DECISION
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS
and

DISCUSSION

This Recommended Decision denies in part and grants in part the relief requested by the Complainant in their Formal Complaint (Complaint) at Docket No. C-20054415, and it reflects the relief requested by the Reading Blue Mountain and Northern Railroad in their Formal Complaint at Docket No. C-20054735.  
On April 28, 2005, the City of Scranton (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Reading Blue Mountain and Northern Railroad (Respondent or RBMNRR).  In the Complaint, the Complainant alleged that the Respondent failed to comply with Paragraph 21 in the Commission Order at Docket No. A-00107351 adopted December 17, 1987 and entered December 28, 1987.

On May 17, 2005, the Respondent filed its Answer to the Complaint.  Respondents’ Answer denied that they have failed to comply and disagreed with the Complainant’s interpretation of the requirements of Paragraph 21.  The Respondent asked that the Commission modify the December 1987 Order if the Commission finds in favor of the Complainant.

On July 1, 2005, an Order of Consolidation was entered in this matter consolidating Docket No. 20054405 with this Docket No. C-20054415 because the Complainant had inadvertently filed two Complaints.
On or about July 6, 2005, the Respondent filed its own Formal Complaint at Docket No. C-20054735 requesting that the Commission order signals at the railroad crossing involved in the earlier filed Complaints (Docket No. C-20054405 and C-20054415) and that the Respondent agreed to pick up 80% of the involved costs.  

September 1, 2005, a hearing in this matter was convened.  After prehearing discussions amongst the Parties, several Stipulations were agreed upon, and a period was set aside for the Parties to attempt to settle the remaining issues in their dispute.  
On January 27, 2006, a hearing in the matter was convened in the Public Utility Commission (PUC) Scranton office.  All Parties appeared and were represented by counsel.  A prehearing discussion was held during which it became clear that only one remaining issue prevented the parties from a mutually agreeable settlement.  The sole remaining issue was whether the Railroad would be required to use a flagman during the period prior to the installation of permanent lights and gates at the Luzerne Street crossing in Lackawanna County.  It also became clear that there was no new or different evidence to put on the record than was already known to all of the Parties and the ALJ.  The undersigned ALJ advised the Parties that if there were no new or different evidence then her Recommended Decision would reflect that a flagman would not be required.  The Parties were then given time to discuss whether in the interest of public safety, and in light of the ALJ’s position, they could agree to the parameters of a Recommended Decision that would speed up the installation of lights and gates at this crossing.

This Recommended Decision reflects what the involved Parties agreed not to challenge, and what they agreed to in order to move installation faster.  It is in the public interest to facilitate the installation of lights and gate at this crossing quickly.  Further, there is no change in the factual scenario warranting a hearing, therefore, it is in the public interest to render a decision supporting the Parties and without holding a full hearing on the merits.
FINDINGS OF FACT
1. The sole remaining issue remaining in the above referenced Dockets was whether the RRB&NRR was required to flag.  The Parties agreed to forego litigation of that issue subject to the entry of ordering paragraphs specifically as written below.
2. The Parties were aware of no new or different facts to put into the record than those already known to the Parties and the ALJ.  
3. All Parties were included in the discussions concerning the language of the ordering paragraphs of this Recommended Decision.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter.  66 Pa. C.S. §701
ORDER
THEREFORE, 
IT IS RECOMMENDED:  

 

1. That the Reading Blue Mountain and Northern Railroad (RBMNRR) shall do all work necessary to install flashing lights and gates at the subject crossing, at its initial sole cost and expense.  Said work is to be completed ninety (90) days from the entry of a Final Order of the Commission; and
2. PennDOT and the City of Scranton shall each reimburse RBMNRR 20% (PennDOT 10%, City 10%) of the cost of the flashing lights, and associated labor and materials necessary for installation, and the entire cost of the gates and actuators for same; however, the contribution of PennDOT and the City shall be capped at a maximum of $20,000 total.  PennDOT and the City agree, to the extent possible, to advance said sums to RBMNRR to assist in purchase of materials; and
3. RBMNRR shall have sole responsibility to maintain said lights and gates following installation, in accordance with Federal regulations and/or state law; and
4. RBMNRR shall submit plans for said installation to the Commission’s Bureau of Traffic and Safety as soon as is practicable; and
5. All parties have agreed to waive their right to exceptions; and 
6. RBMNRR shall continue to maintain the interim protection erected at said crossing, consisting of flashing amber warning lights on the crossbucks, until installation of flashing lights are competed under the terms of the Recommended Decision and Final Order of the Commission.

Date:
January 31, 2006
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Ember S. Jandebeur







Administrative Law Judge
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