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C-20054211







:

Aqua Pennsylvania, Inc.



:

INITIAL DECISION

Before

Ember S. Jandebeur
Administrative Law Judge
HISTORY OF THE PROCEEDING

On January 7, 2005, Donald Ward (Complainant) filed a Formal Complaint against Aqua Pennsylvania, Inc. (Respondent) challenging increases in the fixed service charge appearing on his water bills.  Complainant requested that the fixed service charge be reduced.  On March 1, 2005
, Respondent filed an Answer denying the material allegations of the Complaint.
A telephonic hearing was held on Friday, June 17, 2005.  Complainant appeared pro se, testified on his own behalf and submitted ten exhibits which were admitted into the record collectively as “Complainant Packet.”  Margaret Morris, Esquire appeared on behalf of Respondent, called one witness, Robert Griffin and submitted five exhibits
, which were admitted into the record.  The record closed upon receipt of the transcript on June 30, 2005.  
FINDINGS OF FACT

1. Complainant is a residential water customer of Respondent and takes service at 136 Deer Trail Drive, Hawley, Pennsylvania.  
2. The service address above is not Complainant’s primary residence or the billing address on the service account.  The bills for the above service address are mailed to 340 South Regent Street, Apt 6E, Port Chester, New York.  (Complaint; N.T. 10).  

3. On January 7, 2005, Complainant filed a Formal Complaint against Respondent challenging increases to the fixed service charge from $26.25 in June 2004 to $51.00 in December 2004.  (Complaint)
4. Notices of proposed rate increases were mailed to Respondent at his New York address.  (N.T. 11)
5. Respondent, formerly known as Philadelphia Suburban Water Company, acquired the area serviced by the Fawn Lake Water Company (“Fawn Lake”) on December 20, 2000, following Commission approval of its application to take over the water system.  (N.T. 15, Aqua Exh. 7)

6. At the time of the acquisition, Fawn Lake customers were billed a customer charge of $10.68 per month.  (N.T. 18).
7. Respondent sought a rate increase on November 9, 2001.  The rate increase was approved by the Commission and became effective on August 2, 2002.  The new rates consisted of a customer charge (5/8 inch meter) of $8.75 monthly  (N.T. 19, Aqua Exh. 8)

8. Complainant is billed quarterly and under the rates described above, was billed a customer charge of $26.25 every three months.  (N. T. 19, Aqua Exh. 8).

9. Respondent filed for another rate increase on November 14, 2003.  (N. T. 20).

10. Notice of this proposed rate increase was sent to all Fawn Lake customers on November 14, 2003.  This notice was sent as a separate mailing.  (N.T. 20, Aqua Exh 9).

11. This notice advised customers of the proposed increase to rates, explained the Commission’s role in the proceeding and informed the customers of actions they could take to oppose the proposed rate increase.  (N.T. 21, Aqua Exh 9).
12. Complainant did not initiate a complaint opposing the increase.  (N.T. 22).
13. The rate increase was approved by the Commission and became effective on August 5, 2004.  The new customer charge for a 5/8 inch meter was $17 monthly.  The approved rates are less than those requested by Respondent.  (N.T. 23, 27; Aqua Exh. 9-10).

14. Complainant is billed a quarterly customer charge of $51.  

15. Complainant believes that the increases to the customer charge from 2002-2004 are too much for such a short period of time.  (N.T. 8-9)

DISCUSSION

In his Formal Complaint, Complainant disputed increases to the fixed customer charges billed by Respondent.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (Pa. 1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (Pa. 1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Commw. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Commw. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.  1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Commw. 1984).  
Complainant owns property in an area formerly served by the Fawn Lake.  Fawn Lake was acquired by Respondent on December 20, 2000 after the Commission approved its application to take over the water system.  In 2001 and 2003 Respondent sought rate increases from the Commission.  The most recent rate increase became effective on August 5, 2005 and resulted in an increase of the monthly customer charge from $8.75 ($26.25 quarterly) to $17 ($51 quarterly).  It is this increase that Complainant challenges.  All rates charged by Respondent are approved by the Commission and contained in its tariff.  

The Public Utility Code (the Code) requires that “every rate made, demanded or received by any public utility . . . shall be just and reasonable and in conformity with regulations and orders of the Commission.”  66 Pa. C.S. §1301.  The Code further mandates that no utility shall demand or receive a rate that is greater or less than that specified in its tariffs.  66 Pa. C.S. §1303.  A utility cannot unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. §1304.  In summation, Respondent can only charge the rates specified in its tariff on file with the Commission.  

The provisions of a Commission approved tariff have the force of law and are binding on both the utility and its customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339(Pa. Commw. 1977), Brockway Glass Co. v. PA Public Utility Comm’n, 437 A.2d 1067(Pa. Commw. 1981).  Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 594 A.2d 816(Pa. Commw. 1991), alloc. den. 605 A.2d 335(Pa. 1992).  

The Respondent presented copies of the tariffs which have been approved by the Commission and submitted a statement of Complainant’s account showing bills issued and payments made from December 2002 to March 2005.  (Aqua Exh. 11).  This statement illustrates that the Respondent is billing the Complainant based upon its approved tariff.  To prevail in his claim, Complainant must demonstrate that the tariff charge is unreasonable unjust or in violation of a Commission regulation or order.
Complainant did not present any evidence sufficient to show that the tariff rates, approved by the Commission, are unreasonable or that the Respondent is charging rates other than those approved by the Commission and contained in its tariff.  Complainant failed to sustain the burden of proof and his Complaint is denied.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
That the Complainant bears the burden of proving that the rates charged are unreasonable, unjust or in violation of a Commission regulation or order.  66 Pa. C. S. §332(a), Duquesne Light Co. v. Pa. Public Utility Commission, 715 A. 2d 540 (Pa. Commw. 1998), Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Commw. 1993). 

3.
The provisions of a Commission approved tariff have the force of law and are binding on both the utility and its customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339(Pa. Commw. 1977), Brockway Glass Co. v. PA Public Utility Comm’n, 437 A.2d 1067(Pa. Commw. 1981). 
4.
Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 594 A.2d 816(Pa. Commw. 1991), alloc. den. 605 A.2d 335(Pa. 1992).  



5.
Complainant did not sustain his burden of proof.  
ORDER

THEREFORE, 

IT IS ORDERED:

1. That the Formal Complaint filed by Donald Ward against Aqua Pennsylvania, Inc. at Docket No. C-20054211 is denied.
Dated:
February 10, 2006



_________________________






Ember S. Jandebeur





Administrative Law Judge
� 	 Respondent was served with a copy of the Complaint on February 11, 2005.


� 	 Respondent’s exhibits were labeled Aqua Exhibits 7-11.
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