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M-00041858
Law Bureau Prosecutory Staff



v.

Philadelphia Gas Works
FINAL ORDER 


Before the Commission for disposition are Comments filed by the Philadelphia Gas Works (PGW) to the October 20, 2005, Tentative Form Order of the Commission entered in the above-captioned proceeding.



 This proceeding is an informal investigation initiated by the Commission’s Prosecutory Staff at the request of the Commission’s Bureau of Consumer Services (BCS).  The investigation was instituted in accordance with the Commission’s procedures regarding cold-weather related deaths involving service terminations.
   On November 19, 2004, PGW and the Commission’s Prosecutory Staff filed a Settlement Agreement to terminate the informal investigation.  See 52 Pa. Code § 3.113.  The proposed Settlement, inter alia, provided for the voluntary payment of $7,000 in civil penalties.  66 Pa. C.S. § 3301. 
    


By our order entered October 20, 2005, we modified the proposed Settlement and increased the civil penalty to be remitted by PGW to the amount of $50,000.00.  We issued the October 20, 2005 Order in Tentative Form, soliciting Comments on the proposed Settlement (as modified) from interested parties.


By submittal dated November 9, 2005, PGW filed its Comments to the Tentative Form Order.  PGW advises that it has determined to voluntarily accept the Commission’s Tentative Order in this proceeding.  (Comments at 1).


Notwithstanding that PGW has voluntarily accepted the Settlement (as modified) terminating this investigation, in its Comments it makes extensive argument concerning its position that the Commission’s action in modifying the settlement agreement constitutes an improper commingling of the Commission’s prosecutorial and adjudicatory functions, in violation of PGW’s due process rights.  (Comments at 1-2).  In support of its position, PGW principally relies on two cases, Sentra v. Pa. State Bd. of Vehicle Mfrs. Dealers and Salespersons, 720 A.2d 857, 861 (Pa. Cmwlth. 1998), and Dussia v. Barger, 466 Pa. 152, 351 A.2d 667, 675 (1974).
   


PGW relies upon Sentra v. Pa. State Bd. for the argument that the Commission’s actions in modifying the proposed Settlement and, in light of comments of the Commission Chairman at the Public Meeting wherein the Tentative Form Order was adopted, raise a fact pattern that is legally indistinguishable from that which was the subject of a remand by the Commonwealth Court in that case. 



In Sentra v. Pa. State Bd., a state administrative board (Bureau of Professional and Occupational Affairs) rejected a proposed settlement reached with a respondent and a prosecuting attorney.  In rejecting the proposed settlement, the board commented that, based on the facts as contained in the proposed consent agreement, a revocation of the respondent’s license, rather than a penalty, would be an appropriate resolution of the proceeding.  These comments were communicated to the prosecuting attorney.  Also, on rejection of the proposed settlement, the resulting proceedings on the merits of the respondent’s violations were conducted before the board, itself, as fact-finder.



On consideration of arguments raised by the respondent, the court in Sentra v. Pa. State Bd., agreed that the actions of the board conflicted with the due process requirements of providing an impartial judicial forum.  (Comments at 4-5; 720 A.2d at 861).  



PGW, drawing on the factual similarities in this proceeding and Sentra v. Pa. State Bd., observes that the full Commission, in this case, “weighed the evidence in the settlement agreements and rendered a prosecutor’s judgment, just as the Vehicle Board unlawfully did in Sentra, and therefore the full Commission is tainted . . . .”  (Comments at 5).  


The case of Dussia v. Barger involved a situation where, under the pertinent laws, the State Police Commissioner both initiated court-martial proceedings and rendered the final adjudication on the merits of the charges.  (Comments at 5).


PGW concludes its Comments with a discussion of the policy implications of the Tentative Order.  It implores this Commission to “consider carefully the policy wisdom and equity of imposing civil penalties on the Company.”   PGW explains that it is a collection of real and personal property owned by the City of Philadelphia and does not exist as a separate, legally recognizable entity.  (Comments at 8, citing Brennon v. PGW, 605 A.2d 475 (Pa. Cmwlth. 1992), appeal denied, 533 Pa. 637, 621 A.2d 582 (1993)).  Thus, PGW states that it has no shareholder or private owners who could absorb civil penalties and no legal obligation exists that could compel the City of Philadelphia to invest capital in PGW or otherwise fund its obligations.  (Comments at 8-9; 66 Pa. C.S. § 2212(f)).  This portion of its comments concludes with the observations that civil penalties imposed on PGW will, inevitably, be paid by PGW’s customers.  (Comments at 9).
    

On consideration of the Comments of PGW, we shall make final our Tentative Order.  The legal and policy considerations raised by PGW are considerations of which this Commission was well-apprised at such time as we modified the proposed settlement.  Also, we find ourselves in disagreement with PGW on the legal underpinnings of its due process concerns. 



Unlike the primary deficiency in the process as observed in Sentra v. Pa. State Bd., the instant informal investigation was independently instituted by Commission Staff which has been delegated such responsibility.
  Also, the prosecutorial discretion of Commission Staff was exercised in light of an event which occurred independent of any preliminary assessment of the merits by the agency serving as the ultimate fact-finder - a death wherein a utility service termination was involved.  



Finally, while there are superficial similarities in the administrative board’s rejection of a proffered settlement in Sentra v. Pa. State Bd., and our October 20, 2005 Order, there are also several distinguishing factors, chief of which is that the imposition of civil penalties – the sole issue involved herein, is based upon well-articulated standards.  See Rosi v. Bell Atlantic-Pa., Inc., et al., Docket No. C-00992409 (Order entered February 10, 2000).   



With regard to the policy concerns raised by PGW, we observe that the General Assembly has, by enacting the Natural Gas Choice and Competition Act, 66 Pa. Cons. Stat. §§ 2201- 2212, provided for the scheme of regulation of PGW as a utility subject to Commission jurisdiction.  See City Council of Phila. v. Pa. PUC, 577 Pa. 518, 847 A.2d 55 (2004), THEREFORE,



IT IS ORDERED:  


1. 
That the October 20, 2005 Tentative Form Order is, hereby, made final.






2. 
That the November 19, 2004, Settlement Agreement, entered into between Commission Prosecutory Staff and Philadelphia Gas Works, as modified by our October 20, 2005 Tentative Order, is hereby approved as in the public interest.



3.
That pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. Code §§ 3301 and 3315, Philadelphia Gas Works shall pay a civil penalty of $50,000.00 within twenty (20) days of the date of the entry of this Final Order, by sending payment to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA  17105-3265 

 4.
That upon payment of the civil penalty assessed in this matter, this proceeding shall be marked closed.








BY THE COMMISSION 






James J. McNulty,






Secretary

(SEAL)

ORDER ADOPTED:  February 9, 2006
ORDER ENTERED:  February 23, 2006

	�	The informal investigation surrounded PGW’s termination of a residential account wherein a resident, Mr. O’Kelly Barlow, was found dead.  The cause of death of Mr. Barlow was heart disease and hypothermia.  See October 20, 2005 Order.





	�	PGW filed Comments for Dockets M-00041858 and M-00041859 in one document.  At page 3 of its Comments, reference is made to a civil penalty in the amount of $22,000 (inclusive of both proceedings).  The proposed settlements indicate civil penalties in the amount of $22,250 (Docket No. M-00041858 - $7,000 and M-00041859 - $15,250).  


	� 	These cases are illustrative of the seminal holding in Lyness v. State Bd. of Medicine, 529 Pa. 535, 605 A.2d 1204 (1992) (Lyness).  Lyness is cited for the proposition that the basic elements of procedural due process are adequate notice, opportunity to be heard, and the chance to defend oneself before a fair and impartial tribunal having jurisdiction of the case.


	�	Also at page 9 of its Comments, PGW implies that, based on the relationship between itself and the City of Philadelphia as the source of its funding, civil penalties imposed on it are implicitly imposed on the City of Philadelphia.  (Comments at 9, n. 24). 


	�	In Sentra v. Pa. State Bd., the board, after rejecting the consent agreement and instructing the prosecuting attorney that the only appropriate sanction against the respondent was revocation, presided over the hearing imposing the revocation penalty.
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