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HISTORY OF THE PROCEEDING



On September 13, 2004, Bogart’s Tuxedo, Inc. (“Bogart’s” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that the Respondent shut off the electric during the busy season; that a 72 hour shut off notice was not provided; that the bill would have been paid immediately if the notice had been provided; and that the Complainant always pays the bills.  The Complainant requested that the $250.00 be credited to the Complainant’s account because the Complainant is a small business trying to survive. 



The Respondent, through its counsel, filed an Answer on October 5, 2004.  In its Answer, the Respondent denied that it failed to follow the proper termination procedures.  The Respondent averred that a 72 hour termination notice was left at the Complainant’s property for the past due balance of $476.32 to be effective on or after May 13, 2004.  The Respondent stated that a post termination notice was left at the property when the service was terminated on May 19, 2004.  The Respondent stated that the Complainant paid the past due amount and a $250.00 reconnection fee.  The Respondent restored the service on May 20, 2004 at 8:35 a.m.



By notice dated January 28, 2005, a hearing was scheduled in this matter before Administrative Law Judge Herbert Smolen.



By notice dated April 15, 2005, the matter was reassigned to Administrative Law Judge Cynthia Williams Fordham. 



A telephonic hearing was held in this matter on May 2, 2005, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  Edward Berman, the Complainant’s President/CEO, testified in support of the complaint.  Lisa Lutz, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Anita Armstead, a regulatory assessor for the Respondent, who sponsored two exhibits:  PECO Exhibit 1-the account statement; and PECO Exhibit 2- the Bureau of Consumer Services Decision.



The record in this case consists of a thirty-one page transcript of the hearing and two exhibits.  The record closed on May 23, 2005.

FINDINGS OF FACT



1.
The Complainant is Bogart’s Tuxedo, Inc., 7356 Castor Avenue, Philadelphia, Pa. 19152.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
Edward Berman is the president/owner of Bogart’s Tuxedo, Inc. (Tr. 7).



3.
The Complainant has a commercial electric account with the Respondent (Tr. 11; PECO Ex. 1).



4.
The Complainant was not represented by counsel at the hearing (Tr. 5).


5.
On May 10, 2004, the Respondent’s representative posted a termination notice at the Complainant’s property (Tr. 13).  



6.
The Respondent terminated the Complainant’s service on May 19, 2004 (Tr. 15).



7.
The Respondent restored the Complainant’s service on May 20, 2004 (Tr. 15).



8.
The Bureau of Consumer Services’ informal complaint was closed verbally on August 23, 2004.  The inbound closing report indicated that the Respondent followed the proper termination notice procedures and that the Respondent was authorized to charge a restoration fee (Tr. 16, 17; PECO Ex. 2).



9.
At the time of the hearing, the Complainant’s account balance was $2,082.29 (Tr. 12; PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



Before determining whether the merits of the complaint should be considered, the issue of attorney representation must be addressed.  Mr. Berman testified that he is the president and owner of Bogart’s Tuxedo, Inc.  The corporation was not represented by counsel at the hearing.  


It is well established that corporations must be represented by an attorney in adversarial proceedings, including those before the Commission. Walacavage v. Excell 2000, Inc., 480 A.2d 281 (Pa Superior Ct. 1984), James and Judith Simon v. Franklin Water Company, Docket Number C-00956589, (Order entered January 29,1996), Pinto 5500, Inc. c/o Mary Ann Pinto v. PECO Energy Company, C-20032257 (Order entered October 26, 2004).  


Pursuant to the Commission's regulations at 52 Pa. Code §§ 1.21 and 1.22, a corporation is required to be represented by an attorney in this proceeding.  Those regulations require corporations appearing in contested cases before the Commission to be represented by an attorney at law admitted to practice before the Supreme Court of Pennsylvania.


The Complainant is a corporation.  On the hearing notice, parties are advised that corporations must be represented by counsel.  Mr. Berman participated by telephone without counsel.  The Respondent did not object to his participation.  After reading the file, the transcript, and Commission precedent, the presiding officer concludes that Mr. Berman should not have been allowed to participate in the hearing without counsel.  James and Judith Simon v. Franklin Water Company, Docket Number C-00956589, (Order entered January 29, 1996).  Accordingly, the complaint should be dismissed.


If the merits of this case were considered, the complaint would be dismissed because the Complainant failed to prove that it did not receive notice of the impending termination or that the termination was improper.  Therefore, the complaint is dismissed.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Corporations must be represented by an attorney in adversarial proceedings, including those before the Commission. Walcavage v. Excell 2000, Inc., 480 A. 2d 281 (Pa. Superior Ct. 1984), James and Judith Simon v. Franklin Water Company, Docket Number C-00956589 (Order entered January 29, 1996) and 52 Pa. Code §§ 1.21-1.23.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Bogart’s Tuxedo, Inc. against PECO Energy Company at Docket C-20043656 is dismissed.



2.
That the record in this case be marked closed.

Date:  January 31, 2006



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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