BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Voicenet c/o Carmen DiCamillo


:








:

v.





:

C-20055660







:
Verizon Pennsylvania, Inc.



:
INITIAL DECISION GRANTING MOTION TO DISMISS
Before

Veronica A. Smith
Chief Administrative Law Judge

HISTORY OF THE PROCEEDING


On December 7, 2005, Voicenet c/o Carmen DiCamillo (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania, Inc. (Respondent).  Complainant alleges that Respondent threatened to terminate service to its four accounts.  As relief, Complainant requests that the termination be stayed and that a payment arrangement be established on these accounts.


On December 27, 2005, Respondent filed its Answer and New Matter, endorsed with a Notice to Plead, denying the material allegations of the Complaint and raising affirmative defenses.  In accordance with 52 Pa. Code §5.63, Complainant’s Answer to New Matter was due no later than January 16, 2006.  According to Commission records, no response to the New Matter portion of Respondent’s Answer has been filed.  Therefore, the factual allegations raised in New Matter are deemed admitted
.


Respondent filed a Motion to Dismiss (Motion), endorsed with a Notice to Plead, pursuant to 52 Pa. Code §5.101, contemporaneously with its Answer.  Pursuant to 52 Pa. Code §5.101(d), Answers to Preliminary Motions may be filed within 10 days of the date of service. A response to Respondent’s Motion was due on or before January 6, 2006.  According to Commission records, to date, no Answer to the Motion has been filed.  The Motion was assigned to me by Motion Judge Assignment Notice dated January 12, 2006 and is procedurally ready for a ruling.  

FINDINGS OF FACT



1.
On December 7, 2005, Complainant filed a Complaint with the Commission alleging that Respondent was threatening to terminate service to its four accounts.  Complainant requested that the termination be stayed and that the Commission issue a payment arrangement for the accounts.  


2.
On December 27, 2005, Respondent filed and served its Answer and New Matter denying the material allegations of the Complaint and raising affirmative defenses.  


3.
Also on December 27, 2005, Respondent filed a Motion to Dismiss pursuant to 52 Pa. Code §5.101. 


4.
The Motion avers that the Complaint is insufficient as to substance and that the Commission lacks subject matter jurisdiction over the Complaint allegations.  


5.
Only two of the accounts listed in the Complaint are accounts where service is rendered in Pennsylvania.  

6.
The services provided to Complainant by Respondent are rendered pursuant to Respondent’s Tariff, FCC No. 1
.  

7.
The services provided to Complainant by Respondent are DS3 circuits and related transport used to provide internet access.  

8.
Complainant did not file an Answer to the New Matter portion of Respondent’s Answer.  



9.
Complainant did not file a response to the Motion to Dismiss.
DISCUSSION



The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Motions.  52 Pa. Code §§5.101.  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



Commission regulations provide:


(a)
A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:


(1)
A motion questioning the jurisdiction of the Commission.

* * *


(3)
A motion to dismiss a pleading that is insufficient as to substance, that does not indicate on its face the standing of the party to participate in the proceeding or that fails to join an indispensable party.

52 Pa. Code § 5.101(a)(1) and (3).



In ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  

The Complaint alleges that Respondent threatened to terminate service after December 12, 2005 unless Complainant pays past due balances in full.  Complainant requests that the Commission establish a payment arrangement that will allow it to pay past due charges over a period of 18 months.  


In its Preliminary Motion, Respondent moves to dismiss the Complaint for lack of subject matter jurisdiction and because the Complaint is insufficient as to substance as it fails to set forth a claim upon which the Commission can grant relief.  
Respondent avers that the only two of the four accounts listed by Complainant are for service in Pennsylvania and that Complainant’s alleged inability to pay does not, as a matter of law, give rise to any violation by Respondent of the Public Utility Code, Commission regulations or a Commission order.  Respondent further avers that the services provided to Complainant are interstate in nature and are provided exclusively pursuant to its wholesale tariff, FCC No. 1.  


The Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. Ct. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602.  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 619 A.2d 390 (1992), alloc. denied, 637 A.2d 293 (1993).    The mere fact that a party to an action qualifies as a regulated public utility does not confer subject matter jurisdiction on the Commission.  See DeFrancesco v. Western Pennsylvania Water Co., 453 A.2d 595 (Pa. 1982).  


Respondent avers that the services provided to Complainant are rendered exclusively pursuant to its wholesale tariff, FCC No. 1; that the charges contained in this tariff were approved by the FCC and are on file with that agency and that the Commission does not have subject matter jurisdiction over the billing and collection of charges authorized by the FCC.   Respondent concludes that the Commission lacks subject matter jurisdiction over the instant complaint.  

Respondent is correct in its assertion that the Commission lacks subject matter jurisdiction over charges approved by the FCC.  McIntyre v. Bell Atlantic-Pennsylvania, Inc., Order entered October 7, 1999 at Docket No. C-00992560; Engle v. AT &T Communications of Pennsylvania, Inc., Order entered September 15, 1999 at Docket No. C-0092426; Zimmerman v. Bell Atlantic-Pennsylvania, Inc., Order entered August 19, 1999 at Docket No. C-00992492.       


Accordingly, the instant Complaint fails to meet the minimum requirement for sufficiency in that it fails to set forth “an act or thing done or omitted to be done . . . by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa. Code §5.21(a) and §5.22(a)(4).  Respondent’s Motion to Dismiss must be granted.



The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and the Respondent is entitled to judgment as a matter of law.  Lehigh Valley Power Comm. V. Pa. Public Utility Comm’n, 563 A.2d 548 (Pa. Commw. Ct. 1989); Edan Transportation Corp. V. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Commw. Ct. 1993).   The Complaint fails to establish a claim upon which the Commission can grant relief.  A hearing would be a fruitless exercise and a waste of Commission resources.  



Respondent’s Motion to Dismiss is granted and the Complaint is dismissed without hearing.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to this Complaint.



2.
The Commission must act within its jurisdiction.



3.
The Commission lacks the jurisdiction over charges billed pursuant to FCC tariffs. 


4.
A formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done in violation or claimed violation of a statute, regulation, or order of the Commission.



5.
The Complaint is insufficient as to substance.



6.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.



7.
A hearing is necessary to resolve genuine questions of material fact, and a hearing need not be held if the question presented is one of law only.



8.
A hearing is not necessary in the public interest in this case.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Motion to Dismiss filed by Verizon Pennsylvania, Inc. to dismiss the Complaint filed by Voicenet c/o Carmen DiCamillo at Docket No. C-20055660 is granted.


2.
That the Formal Complaint filed by Voicenet c/o Carmen DiCamillo against Verizon Pennsylvania, Inc. at Docket No. C-20055660 is hereby dismissed.
DATED: February 10, 2006















Veronica A. Smith







Chief Administrative Law Judge
� The Commission’s regulations state: “A reply to new matter shall be filed within 20 days of the date of service of the answer or other pleading raising new matter.  Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.”  52 Pa. Code §5.62(c).  


� FCC is the Federal Communications Commission.
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