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This Initial Decision dismisses the complaint filed by Margaret E. Ellenberger (Ms. Ellenberger) against The Peoples Natural Gas Company, d/b/a Dominion Peoples (Dominion Peoples), at Docket No. C-20055364, for the failure to satisfy the burden of proof.
HISTORY OF THE PROCEEDING


In her complaint, filed September 24, 2005, Ms. Ellenberger alleged a billing dispute with respect to the payment of a security deposit.  In its answer filed October 25, 2005, Dominion Peoples denied the material allegations of the complaint.  By letter dated November 1, 2005, the Commission informed Ms. Ellenberger and Dominion Peoples that the hearing in this case would be held, by telephone, on January 4, 2006 at 9:00 a.m.  On November 2, 2006, I issued a Prehearing Order reminding them of the date, time and manner of the hearing.



The hearing was held, as scheduled.  Ms. Ellenberger, who was not represented by an attorney, testified in support of her complaint, and did not submit any exhibits.  Dominion Peoples, represented by an attorney, presented the testimony of one witness and submitted three exhibits, which were admitted into the record.  Briefs have not been filed.  The record, consisting of the 27-page transcript of the hearing and the three exhibits, was closed by my Order of January 26, 2006.

FINDINGS OF FACT


1.
Margaret E. Ellenberger is the Complainant in this case.  Her address is 438 North Avenue, Kittanning, PA 16201 (Tr. 8-9).


2.
The Peoples Natural Gas Company, d/b/a Dominion Peoples, is the Respondent in this case.



3.
Ms. Ellenberger objects to having paid a $370.00 security deposit (Tr. 9).



4.
Ms. Ellenberger testified that in 2005, she and her husband had job changes.  Her husband’s job change resulted in him being paid once a month, on the 15th of each month (Tr. 9).



5.
According to Ms. Ellenberger, while they were trying to get accustomed to her husband’s new pay schedule, she contacted Dominion Peoples early in 2005 about their income change and inquired about a payment arrangement or a deferred payment date, i.e., extending the due date for payment of their gas bills by 10 days (Tr. 9-10, 12-13).



6.
It is Ms. Ellenberger’s testimony that up until 2005, her account with Dominion Peoples was flawless, and at one point she testified, there was an $1,100.00 credit balance on her account (Tr. 10).



7.
Ms. Ellenberger testified that Dominion Peoples rejected her request for a payment arrangement or an extension of the due date for payment of the gas bills.  Nevertheless, she testified that she would call and inform Dominion Peoples when the payments of her gas bills would be late.  According to her testimony, she would receive an “Okay” from the Dominion Peoples representative.  At the times of these calls, she would request that a notation be made on her account of her call to advise that the payment would be late (Tr. 10).


8.
According to Ms. Ellenberger, she was totally honest and “up front” with Dominion Peoples about being late on the payment of her gas bills and the reason payments had been made late.  She regards the payment of the security deposit as an insult to her.  She is not requesting that the security deposit be refunded to her, but that it be applied to the billings on her account (Tr. 11-12).



9.
Ms. Ellenberger acknowledged that payments of her gas bills in 2005 were made late.  She also acknowledged that she received notice from Dominion Peoples that a security deposit would be required if she continued to be late paying her gas bills.  She also acknowledged that her gas bills were paid after receiving that notice (Tr. 13).



10.
The gas service account involved in this case is in the names of Robert and/or Margaret Ellenberger (Tr.16; Dominion Peoples Ex. A).



11.
As of the January 4, 2006 hearing in this case, the balance on Ms. Ellenberger’s gas service account was $222.97, a payment of $335.00 having been made on December 22, 2005 (Tr. 17; Dominion Peoples Ex. A).



12.
According to Dominion Peoples witness Terry Richey, payments on this account were missed or were made late beginning as early as the gas bill due on April 29, 2004 (Tr. 17-18; Dominion Peoples Ex. A, p. 2).



13.
When a customer begins missing payments, or makes late payments, or pays less than the total amount due, Dominion Peoples reviews the customer’s account, and issues a Deposit Warning Letter.  This notifies the customer that a security deposit may be required (Tr. 18).



14.
In March of 2005, Dominion Peoples entered into a payment agreement with Ms. Ellenberger.  This agreement provided for the payment of her monthly budget amount, plus an additional $40.00 starting March 7, 2005 (Tr. 19; Dominion Peoples Ex. A, p. 3).



15.
The March 7, 2005 start date of the payment agreement was an extension of her March 1, 2005 gas bill due date (Tr. 19).



16.
Ms. Ellenberger’s payments for her bills due on April 1 and May 3, 2005, were timely.  The payment of her gas bill due on June 1, 2005 was made on June 2, 2005 (Tr. 19; Dominion Peoples Ex. A, p. 4).



17.
The bill due on July 1, 2005, was cancelled upon receipt of a customer meter reading and a new bill was issued with a due date of July 13, 2005.  That bill was paid on July 19, 2005 (Tr. 19-20; Dominion Peoples Ex. A, p. 4).



18.
Ms. Ellenberger did not pay the gas bill that became due on August 2, 2005.  The next bill that became due on August 31, 2005 was cancelled upon receipt of a customer meter reading, and a new bill was issued with a due date of September 7, 2005.  That bill was paid on August 30, 2005 (Tr. 20; Dominion Peoples Ex. A, pp. 4-5).



19.
The gas bill that became due on September 30, 2005 was not paid, and a security deposit in the amount of $370.00 was assessed (Tr. 20; Dominion Peoples Ex. A, p. 5).



20.
In July of 2005, Dominion Peoples sent Ms. Ellenberger a “Deposit Warning Letter” informing her that payments to her account had not been made on time and that if she continued making late payments a security deposit could be requested (Tr. 20-21; Dominion Peoples Ex. B).



21.
In September of 2005, Dominion Peoples sent Ms. Ellenberger a deposit request letter informing her that, since she had not maintained her account on a current basis, a security deposit was now required in the amount of $370.00, and that the deposit must be received by Dominion Peoples on or before the due date of her next gas bill or her service would be shut off (Tr. 21; Dominion Peoples Ex. C).



22.
The security deposit was paid.  It will earn interest at the rate of 6%.  After 12 months of good payments, by the due dates, the security deposit will be applied to Ms. Ellenberger’s account, or she may request that it be refunded to her (Tr. 21; Dominion Peoples Ex. A, p. 5).

DISCUSSION
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging that she should not have been required to have paid a security deposit, and requesting that it be immediately applied to her account, it is clear that Ms. Ellenberger is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).
Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  For example, if a one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of road and weather must be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



The Act of November 30, 2004, Act No. 201, effective December 14, 2004, known as “The Responsible Utility Customer Protection Act”, added Chapter 14 to the Code, 66 Pa. C.S. §§1401, et seq.  With respect to the collection of security deposits, Section 1404 of the Code, 66 Pa. C.S. §1404, provides, in pertinent part:


(a)
General rule.—In addition to the right to collect a deposit under any commission regulation or order, the commission shall not prohibit a public utility, prior to or as a condition of providing utility service, from requiring a cash deposit in an amount that is equal to one-sixth of the applicant’s estimated annual bill, at the time the public utility determines a deposit is required, from the following:




*

*

*



(3)
A customer who fails to comply with a material term or condition of a settlement or payment agreement.

The term “payment agreement” is defined in Section 1403 of the Code, 66 Pa. C.S. §1403 as:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.



The record in this case clearly establishes that Ms. Ellenberger entered into a payment agreement with Dominion Peoples, the terms of which were to start on March 7, 2005.  Further, the record clearly establishes that Ms. Ellenberger failed to comply with the material terms of the agreement by missing payments or making late payments.  Thus, under the terms of Section 1404 of the Code, 66 Pa. C.S. §1404, Dominion Peoples was entitled to demand payment of a security and Ms. Ellenberger was obligated to pay it.  Thus, it must be concluded that she has failed to satisfy the burden of proving that she should not have been required to pay the security deposit.

CONCLUSIONS OF LAW


1.
The parties to and subject matter of this disputed security deposit complaint proceeding are properly before the Commission.



2.
Ms. Ellenberger, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Ms. Ellenberger has failed to satisfy the burden of proof.



4.
The complaint should be dismissed.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint filed by Margaret E. Ellenberger against The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C-20055364, is dismissed for the failure to satisfy the burden of proof.

Date:  February 2, 2006



[image: image1.png]bert P. Meehan
Administrative Law Judge
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